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IN THE HIGH COURT OF KARNATAKA, BENGALURU
DATED THIS THE 1°" DAY OF JULY 2016
PRESENT
THE HON'BLE MR. JUSTICE JAYANT PATEL
AND
THE HON'BLE MRS. JUSTICE B.V.NAGARATHNA

WRIT APPEAL Nc.850/20i6 &
WRIT APPEAL Nos.871-873/2016 (T-MVT)

W.A.No0.850/2016
IN W.P.No.280€3/2015

BETWEEN:

1. STATE GF KARNATAKA,
REPRESENTED BY ITS
CHIEF SECRETARY,
VIDHANA S0ULCHA,
BANGALORE - 560 0C1.

2. THE COMMISSIONER,
TRANSPCORT AND ROAD SAFETY,
I FLOOR, A BL2CK, TTMC BUILDING,
SHANTHINAGAR, WILSON GARDEN,
BENGALURU - 560 027.

3. THE REGIONAL TRANSPORT OFFICER (RTO),
REPRESENTED BY THE INSPECTOR OF
MOTOR VEHICLES (IMV),
Ol.D MADRAS ROAD, K.R.PURAM,
BENGALURU - 560 049. ... APPELLANTS

(tBY SRI: A.S. PONNANNA, ADDITIONAL ADVOCATE GENERAL
WITH  SRI. K.M.  SHIVAYOGI = SWAMY, ADDITIONAL
GOVERNMENT ADVOCATE)



SRI. JAGADEV BIRADAR,

SON OF MADIVALAPPA,

AGED ABOUT 54 YEARS,

RESIDENT OF S.R.NO.2/2/2/6,

BUILDING NO.A, PINNACLE TAHE WOODS,
FLAT NO.501, WAKAD,

PUNE - 411 027,

MAHARASHTRA STATE.

ALSO AT:

HOUSE NO.124, M.R.RICHES GARCEN,

NRI LAYOUT, PHASE - 2,

NEAR JUBILEE COLLEGE,

KALKERE,

BENGALURL - 560 043. ... RESPONDENT

(BY SRI: KESHAV R. AGNIHGTRI, ADVOCATE FOR C/R IN
W.A.N0.850/2016)

W.A.Noc.871/2016
IN W.P.N9.594/2015

BETWEEN:

1. STATE OF KARNATAKA,
REPRESENTED BY ITS
CHIEF SECRETARY,
VIDHANA SOUDHA,
BANGALORE - 560 001.

2. THE COMMISSIONER,
TRANSPORT AND ROAD SAFETY,
I FLOOR, A BLOCK,
TTMC BUILDING,
SHANTHINAGAR,
WILSON GARDEN,
BENGALURU - 560 027. ... APPELLANTS



(BY SRI: A.S. PONNANNA, ADDITIONAL ADVOCATE GENERAL
WITH  SRI. K.M.  SHIVAYOGI = SWAMY, ADDITIONAL
GOVERNMENT ADVOCATE)

AND:

MR. ANANTHU KARATTUPRAMBIL,
S/0 MR. HARSHAN K.R.,

AGED ABOUT 30 YEARS,

PERMANENT RESIDENT OF

KARATTUPARAMBIL HOUSE,

KIZHUPILLIKARA P.0.,

THRISSUR, KERALA - 680 704,

CURRENTLY RESIDENT AT

NO.56, 5™ CROSS,

36" MAIN, BTM LAYOUT,

1°T STAGE, DOLLAR SCHEMF,

BANGALCRE - 560 C68. ... RESPONDENT

(BY SRI: JAYAKUMAR 5. PATIL, SENIOR ADVOCATE FOR SRI.
KARAI1 JOSEPH, ADVOCATE FOR C/R IN W.A.No.871/2016 to
873/2016)
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TWEEN:

=

STATE OF KARNATAKA,
REPRESENTED BY ITS
(CHIEF SECRETARY,
VIDHANA SOUDHA,
BANGALORE - 560 001.

THE COMMISSIONER,
TRANSPORT AND ROAD SAFETY,
1°T FLOOR, A BLOCK,

TTMC BUILDING,

SHANTHINAGAR, WILSON GARDEN,
BANGALORE - 560 027.

N



3. THE SENIOR MOTOR VEHICLE INSPECTOR,
OFFICE OF THE RTO, YESHWANTHPUR,
BANGALORE NORTH - 560 022. ....APPELLANTS

(BY SRI: A.S. PONNANNA, ADDITIONAL ADVOCATE GENERAL
WITH  SRI. K.M.  SHIVAYOGI  SWAMY, ADDITTONAL
GOVERNMENT ADVOCATE)

AND:

1. SRI. V. ANAND,
S/0 LATE R. VENKATARAMAN,
AGED ABOUT 53 YEARS,
NITTAN, NO.11, PALACE ROAD,
BANGALCRE - 560 052.

2. UNION GF INDIA,
REPRESENTED BY ITS SECRETARY,
PEPT. OF LAND ANE SURFACE TRANSPORT,
SHASTRI BHAVAN,
NEW DELHI - 110 Q01. ... RESPONDENTS

(BY SRI: JAYAKUMAR S. PATIL, SENIOR ADVOCATE FOR SRI.
KARAN JOSEPH, ADVOCATE FOR C/R IN W.A.No.871/2016 to
873/2016)

IN W.F.N0.26102/2015

BETWEEIN:

W.A.Nc.873/2016
(4]

1. STATE OF KARNATAKA,
REPRESENTED BY ITS
CHIEF SECRETARY,
VIDHANA SOUDHA,
BANGALORE - 560 001.

2. THE COMMISSIONER,
TRANSPORT AND ROAD SAFETY,
1°T FLOOR, A BLOCK,



TTMC BUILDING, SHANTHINAGAR,
WILSON GARDEN,
BENGALURU - 560 027.

THE SENIOR MOTOR VEHICLE INSFECTOR,

OFFICE OF THE RTO,

YESHWANTHPUR,

BANGALORE NORTH - 560 022. ... APPELLANTS

(BY SRI: A.S. PONNANNA, ADDITIONAL ADVGCATE: GENERAL

WITH

SRI. K.M.  SHIVAYOGI SWAMY, AD[LDITIONAL

GOVERNMENT ADVOCATE)

AND:

1.

SMT. ASWATHYBISWAS,
D/O BISWAS CDASSERY
ACHYUTHAN PILLAI,
AGEL ABOUT 26 YEARS,
RESIDING AT NO.33,
RAINBCW DRIVE CCLONY,
SARJAPUK ROAD,
BANGALORE - 562 125.
REPRESENTED BY HER
POWER OF ATTGRNLY HOLDER,
BISWAS ODASSERY
ACHUTHAN PILLAI

UNION GF INDIA,

REPRESENTED BY ITS SECRETARY,

DEPT. GF LAND AND SURFACE TRANSPORT,

SHASTRI BHAVAN,

NEW DELHI - 110 001. ... RESPONDENTS

(EY SRI: JAYAKUMAR S. PATIL, SENIOR ADVOCATE FOR SRI.
KARAN JOSEPH, ADVOCATE FOR C/R IN W.A.No.871/2016 to
373/2016)
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THESE WRIT APPEALS ARE FILED U/S 4 OF THE
KARNATAKA HIGH COURT ACT PRAYING TO SET ASID:= THE
ORDER PASSED IN THE WRIT PETITION Nos.z8063/2C15 C/W
594/15, 22682/15 & 26102/2015 DATED 16/03/2016 AND ETC.,

THESE APPEALS HAVING BEEN RESERVED OGN
22/04/2016 AND BEING LISTED FOR PRONOUNCEMENT OF
ORDER TODAY, NAGARATHNA J., PROMNOUNCED THE
FOLLOWING:

JUDGMENT

The State and other zuthorities have preferred
these writ appecls assailing order dated 10/03/2016,
passed in Writ Petition N0.28063/2015 and connected
matters. By that order, the learned Single Judge of
this court hias held that Explanation - 2 to Section 3 of
Karnataka Motor Vehicle Taxation Act, 1957
(hereinafter, referred to as “the Act”, for the sake of
pbrevity) inserted by the Karnataka Motor Vehicles
Taxation (Amendment) Act, 2014 (hereinafter referred
to as “the Amendment Act, 2014") is unconstitutional

and ultra vires the Constitution. Consequently, the



demand raised on the respondent-petitioners were
quashed. In order to arrive at the said conclusion,
learned Single Judge held that, the Amendmerit Act,
2014 had not removed tne basis c¢f tke decision in
Mahesh C. Gandhi vs. D.C. for Transport,
Belgaum [2005 (5) KLJ 352] (Manhesh Gandhi). It
is further held that payment of iifetime tax continues
to be dependent con registration or re-registration
under Sections 40 and 47 of the Motor Vehicles Act,
1988 (hereinaiter referred to as the "MV Act, 1988”7,

for short), as the case may be.

Background Facts:

2. Briefly stated, the facts are that respondent
-petitioners had challenged the constitutionality of
Exnianation - 2 to Section 3 of the Amendment Act,
2014 and had sought other incidental reliefs. The

respondents in all these appeals, are permanent



residents of Pune, Maharashtra State; Trissur, Kerala
State and in Kerala State respectively. The common
grievance of the respondents was that their vehicles
were intercepted in the State of Karnataka, the
documents of the vehicles were seized and a demand
was made to pay lifetime tax to the Karnataka State
exchequer under the provisions of the Act having
regard to Expianation - 2 to Section 3 of the Act.
Contending that they had registered their vehicles
under Section 40 of MV Act, 1988 in their respective
States and that the said registration was effective and
valid throughout India and as they had paid lifetime
tax, on registration of their vehicles in their respective
States, they were not bound to pay lifetime tax in the
State of Karnataka. They challenged the demand
made and also the vires of Explanation - 2 to Section

3 of the Act.



3. Before the learned Single Judge, the State
defended the levy under Section 3(1) of Act read with
Explanation - 2 thereof. The State cointended that it
had legislative competence to pass the impugned
amendment and that the amendment was made
having regard to the dictum of this Court in the case
of Mahesh Gandhi. That on  account of the
amendment made tc the said Act by insertion of
Explanation - Zz to Section 3(1) of the said Act, the
ratio of the said judgment as well as its basis were
removed and hence, the amendment was valid and
conseguently the demand was in accordance with the
amendad provision. As already noted, the learned
Single Judge while allowing the writ petitions filed by
the respondents herein in the aforesaid terms, held
that the demand for payment of lifetime tax on the
vehicles of the respondents was illegal. Hence, the

State has preferred these writ appeals.



- 10 :-

Submissions:

4, We have heard Sri A.S.Ponihanna, iearned
Additional Advocate General a&long with = Sid
Shivayogiswamy, learned Additional Government
Advocate on behalf of the appellant-State and Sri
Jayakumar S. Patil, iearned Senior Advocate for Sri
Karan Jecspeh, as well as other advocates for

respondents and nerused thie material on record.

5. Learned Additional Advocate General, Sri
Pornanna, while drawing our attention to the
provisioris cf Section 3 of the Act as well as Sections
46 and 47 of MV Act, 1988 contended that the
payment of lifetime tax in respect of a motor vehicle
has no nexus to the registration of the vehicle. He
also contended that, MV Act, 1988 does not deal with
taxation of motor vehicles and that the State is

empowered to levy tax on motor vehicles plying in the
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State of Karnataka irrespective of the place of its
registration. That, there is no repughancy between
the State Act and the Central Act arid Airticle 254 of
the Constitution is not applicable in the present case.
Elaborating the aforesaid cointentions, Sri Ponnanna
submitted that, regiscration of the Motor vehicle
cannot be the Gasis of ievy of motar vehicle tax. That,
Explanaticr - 2 to Section 2(1) of the Act was inserted
on account of the decision of this Court in Mahesh
Gandhi’s cease. That the State Legislature was
empowered to amend the Act in order to insert
Expianation - 2 tc Section 3(1) of the Act so as to take
away the basis of the decision in Mahesh Gandhi’s
case. He therefore, contended that, when the
payment of tax on motor vehicles was de hors
reaistration of the vehicle, the learned Single Judge
could not have held otherwise. He further submitted

that the learned Single Judge was not right in holding
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that Explanation - 2 to Section 3(1) of the Act had not
taken away the basis in the Judgment in Mahesh
Gandhi. Relying on certain decisions, Sri Poririanna,
contended that judgment of the iearned Single Judge
may be set aside and the demaind made by the State

on respondents be upheald hy allowing the appeals.

6. Per - coritra, learned  senior counsel
appearing for the respondents supported the
impugned oirder and direw our attention to Sections 46
and 47 of MV Act. 1988 and also, relevant provisions
of the Act. While reading the above provisions in
juxtapuosition to each other, learned senior counsel
contended that the condition precedent for levy of tax
on motor vehicles was registration of the vehicles.
Therefore, Section 3 of Act, which is the charging
section would come into play only after the
registration of motor vehicles and hence, the

registration of the motor vehicle is a sine qua non for
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levy of tax on the vehicle. He submitted that, i the
incidence of tax on the motor vehicle is on the eritry
of the vehicle to the State of Karnataka, ttien the
petitioners have no case. But, the levy of tax on
motor vehicles being registraticn of the vehicle, he
contended that, the State was not right in contending
that registration has noc nexus to the levy of tax on
the motor vekhicie. In this regard, learned senior
counse! drew our attention tn Part-A5 of the schedule
to the Act, wherein registration of a new vehicle is the
basis for ievy of lifetime tax, i.e., in Category A and in
Category B, levy cf lifetime tax is on a vehicle which is
already registered and on the basis of its age from the
nmionth of registration. He contended that the aforesaid
basis of levy of tax on motor vehicles have remained
the same even after the decision in Mahesh Gandhi’s

case. Only Explanation - 2 to Section 3(1) of Act has
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been inserted, which has not removed the bhasis of the

said decision and is, therefore, invalid.

7. He next contended that, when the charging
section has remained the same by insertion of
Explanation - 2, the scope of the charging section
could not be enlarged. In this regard, he brought to
our notice tnet in Mahesh Gandhi’s case, this Court
had held that, levy of tax on a vehicle not falling
within the scope of Section 3(2) of Act, would not fall
within the scope of Section 3(1) of the Act as it stood.
In order to levy tax on motor vehicles, registered
cutside the State, which falls outside the scope of
section 3(2) of the Act, Explanation - 2 to section 3(1)
was added. But, the insertion of Explanation - 2 to
Section 3(1) of the Act does not in any way affect
Section 3 (1) of the Act, which is the charging section.
He further contended that the basis of judgment in

Mahesh Gandhi has not been removed as the charging
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section cannot be applied to motor vehicles registered
outside the State of Karnataka and not failing within
the scope of Section 3(2) of the Act in the form of an
Explanation. He therefore, contended that the view of
the learned Single Judge in the impugned judgment
that the status of Sectiori 3 remains the same as in
Mahesh Gandhi case, decpite insertion of Explanation -

2, is correct.

8. He next contended that, in respect of
vehicles registered outside Karnataka and not falling
within the cope of section 3(2) of the Act, the
proporticnality of tax is exorbitant. That Section 3(2)
of the Act, which begins with a non-obstante clause
deals with a case where, the motor vehicle plies in the
State of Karnataka for a period not exceeding 30
days, in which event, the rate of tax to be paid is
specified in Part-B of the schedule. But, for a period

exceeding 31 days, the impugned Explanation - 2 if
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found to be valid would apply and that the said
Explanation is unreasonable in nature. Placing
reliance on the Judgment of the Hon’ble Supreme
Court in the case of Govind Saran Ganga Saran vs.
Commissioner of Sales Tax 1985 (Supp.) SCC
205], which has been followed in Commissioner,
Central Excise and Customs, Kerala vs. Larsen
and Toubie itd., [(2016) 1 SCC 170], he next
contended that, the four essential characteristics of a
taxing provisicn are absent in Explanation - 2 to
Section 3(1) of the Act and therefore, for that reason
also, the provisicn is bad and it is invalid. He,
therefere, contended that learned Single Judge is right
iri allowing the writ petition and granting the relief to
respondent-petitioners and there is no merit in the

apneal filed by the State, which may be dismissed.
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9. Both sides have relied upon certain judicial
precedent in support of their contentions which shaii

be adverted to later.

10. In reply, learned Additional Advocate
General contended that, the apprehensions of the
respondents regarding the propoiticnality of tax or the
payment of iiietime tax repeated!v as and when they
enter the State is misplaced as the Act provides for
refund of iifetime tax in case the respondents or
persons similarly situated as the respondents enter
Karnataka State several times and remain in the State
for shiort durations. He contended that even
otherwise, once lifetime tax is paid by owners of
motor vehicles registered outside the State of
Karnataka if they remain in the State for more than
31 days and if lifetime tax is paid in the State of
Karnataka also, then the said payment would be valid

for all times to come. Also, the owners of motor
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vehicles could seek refund of tax under the provisicns
of the Act, if they move out of Karnataka State after &

short stay in this State.

11. He further contended that the form of a
provision cannot have a bearing on its substantive
aspects. He contendea that no douet Section 3(1) is
the charging section but, Explanation - 2 to Section
3(1) in ndo way is de hors the charging section. The
inserzion of Explanation - 2 to section 3(1) consequent
to the decision of this Court in Mahesh Gandhi is only
for the purpose of explaining the contents of the
charging section in Section 3(1) of the Act pertaining
to the levy of the tax on vehicles registered outside
the State. He therefore, contended that there is no
merit in the submissions made on behalf of the
respondents and that the writ appeals may be

allowed.
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Points for consideration:

12. Having heard |learned counsel

for

respective parties and on perusal of the material on

record, following points wou!d arise for

consideration:

1.

Gy

Whether  registration of a motor
vehicle is the basis for payment of

tax under Section 3(1) of the Act?

Whether inisertion of Explanation - 2
to Section 3(1) of the Act by the
impugned amendment has removed
the basis of the Judgment of this
court in Mahesh Gandhi? (Mahesh
Gandhi vs. Deputy Commissioner for
Transport, Belgaum [2005(5) KLJ
362])?

What order?

our

13. It is not in dispute that the vehicles of the

respondents

have all been registered outside

Karnataka State and they were intercepted while they
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were plying within the State. It is also not in dispute
that the demand for payment of lifetime tax on the
respondents has been made under Section 3(1j of the

Act.

Legal Framework:

14. Before venturing tc answer the points for
consideraticn, it wouid be relevant to advert to the

legal framework as under:

Though it is the contention of the State that
registration cf a vehicle is not the basis of levy of tax
unaer Section of Act nevertheless, reference is made
to the provisions regarding registration of motor
vehicles under MV Act, 1988, as it is the contention of
the respondents that registration under the said Act is

the basis for levy of tax under Section 3(1) of the Act.
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MV Act, 1988:

The relevant provisions of MV Act, 1988 are as
under:

Section 2 is the definition clause and Section

2(28) defines motor vehicles as under:

"2. Definitions.-In tnis Act, unless the
context ctherwise requires,-

X X X

(28) “motor vehicle” cor “vehicle” means any
mechariically propelled vehicle adapted
for use upon reads whether the power of
prepulsion is transmitted thereto from an
external or internal source and includes a
chassis to which a body has not been
attached and a trailer; but does not
include a vehicle running upon fixed rails
or a vehicle of a special type adapted for
use only in a factory or in any other
enclosed premises or a vehicle having
less than four wheels fitted with engine
capacity of not exceeding ltwenty-five

cubic centimetres;”
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Chapter - VI of the said Act deais with
registration of motor vehicles. Section 39 speaks of
necessity for registration, while section 40 deals with

the place of registration. They read as under:

"39. Necessity for registration.-No
person shall drive any rmctor vehicle and no
owner of a motor vehicle shall cause or permit
the vehicie to be driven in any public place or
in any other plaece unless the vehicle is
registered in accordance with this Chapter and
the certificate of registration of the vehicle has
not been cuspended or cancelled and the
vehicle carries a iegistration mark displayed in

the prescribed manner:

Provided that nothing in this section shall
applv to a motor vehicle in possession of a
cdealer subject to such conditions as may be

prescribed by the Central Government.

40. Registration, where to be
made.-Subject to the provisions of section 42,
section 43 and section 60, every owner of a

motor vehicle shall cause the vehicle to be
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registered by a registering authority in whose
jurisdiction he has the residence or place of

business where the vehicle is normaily kept.”

Section 41 prescribes the prccedure

registration. They are reproduced as under:

"41i. Registration, how to be made.-
(1) An appiication bty or on behali of the owner
of a motor vehicie for registration shall be in
such form and shall be accompanied by such
documents, particulars and information and
shall be made within such period as may be

prescribed by the Central Government.

Provided that where a motor vehicle is
jeintly owned by more persons than one, the
application shall be made by one of them on
behglIf of all the owners and such applicant
shall be deemed to be the owner of the motor

vehicle for the purposes of this Act.

(2) An application referred to in sub-

section (1) shall be accompanied by such fee

for

registration and Section 43 deals with temporary
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as may be prescribed by the Cential

Government.

(3) The registering authority shall
issue to the owner of a motor vehicle
registered by it a certificate of registiration in
such form and containing such particulars and
information and in such rnanner as may be

prescribed by the Central Government.

(4) - In addition to the other particulars
requireda to Dbe iniclided in the certificate of
registration. it shall also specify the type of the
motor vehicle, being a type as the Central
Government may, having regard to the design
construction and use of the motor vehicle, by

notification in the Official Gazette, specify.

(5) The registering authority shall
enter the particulars of the certificate referred
to in sub-section (3) in a register to be
maintained in such form and manner as may

be prescribed by the Central Government.

(6) The registering authority shall
assign to the vehicle, for display thereon, a

distinguishing mark (in this Act referred to as
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the registration mark) consisting of one of the
groups of such of those letters and follcwed by
such letters and figures as are alloited to the
State by the Central Government from time to
time by notification in the Official Gazetie, and
displayed and shown on the mctor vehicle in
such form and in such manner as may be

prescribed by the Central Governrnent.

(7) A certiiicate of registration issued
under sub-section (3), whether before or after
the commencement of ttiis Act, in respect of a
motor wvehicle, cther than a transport vehicle,
shall, sukbject to the provisions contained in
this Act, be valid oiily for a period of fifteen
years from the dale of issue of such certificate

and shall e rerewable.

(8) An application by or on behalf of
the owner of a motor vehicle, other than a
transport vehicle, for the renewal of a
certificate of registration shall be made within
such period and in such form, containing such
particulars and information as may be

prescribed by the Central Government.
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(9) An application referred to in sub-
section (8) shall be accompanied by such fee
as may be prescribed by the Cerntra!

Government.

(10) Subject to the provisions of section
56, the registering authority may, on receipt of
an application under sub-secticn (8), renew
the certificate of registration for a period of
five years and initimate the fact to the original
registering authority, if it is nict the original

registering authority.

(11) Iif the owner fails to make an
application under suk-section (1), or, as the
case may be, under sub-section (8) within the
period prescribed, the registering authority
may, having regard to the circumstances of the
case, require the owner to pay, in lieu of any
action that may be taken against him under
section 177, such amount not exceeding one
hundred rupees as may be prescribed under
sub-section (13):

Provided that action under section 177
shall be taken against the owner where the

owner fails to pay the said amount.
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(12) Where the owner has paid the
amount under sub-section (11), no action shall

be taken against him under section >77.

(13) For the purposes of sub-section
(11), the State Government may presciibe
different amounts having regard to the peiriod
of delay on the part of the cwner in making an
application under sub-sectiori (1) or sub-

section (8).

(14) An application for the issue of a
duplicate rertificate of registration shall be
made io the last registering authority in such
ferm, containing  such  particulars and
information aiong with such fee as may be

prescribed by the Central Government.

X X X

43. Temporary registration.-(1)
Notwithstanding anything contained in section
40 the owner of a motor vehicle may apple to
any registering authority or other prescribed
authority to have the vehicle temporarily
registered in the prescribed manner and for
the issue in the prescribed manner of a

temporary certificate of registration and a
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temporary registration and a temporary

registration mark.

(2) A registration made under this
section shall be valid only foirr a period not
exceeding one month, and shall not be

renewable:

Provided thec where a maotor vehicle so
registered is a chassis to which a body has not
been attached and the sarne is detained in a
workstiop beyond the said period of one month
for being fittea with a body or any unforeseen
circumstances beyond the control of the
owner, the period may, on payment of such
fees, if any, as may be prescribed, be
extended by such further period or periods as
the registering authority or other prescribed

authority, as the case may be, may allow.

(3) In a case where the motor vehicle
is held under hire-purchase agreement, lease
or hypothecation, the registering authority or
other prescribed authority shall issue a
temporary certificate of registration of such
vehicle, which shall incorporate legible and

prominently the full name and address of the
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person with whom such agreement has been

entered into by the owner.”

Section 46 of the said Act speaks of
effectiveness in India of registration in the following
terms:

"46. Eifectivencss in India of
registration.-Subject to the piovisions of
section 47, a motor vehicle registered in
accordance with this Chapter in any State
shall not require to be registered elsewhere
in India and & certificate of registration
Issued or iri force uinder this Act in respect
of cuch vehicle shall be effective throughout
India.”

Assignment of new registration mark on removal
to another State is dealt with in Section 47 of the said

Act and the same reads as under:

“"47. Assignment of new registration
mark on removal to another State.-
(1)When a motor vehicle registered in one

State has been kept in another State, for a
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period exceeding twelve months, the owner of
the vehicle shall, within such period and in
such form containing such narticulars as may
be prescribed by the Centra! Governmerit,
apply to the registering authority, within whose
jurisdiction the vehicle then is, for the
assignment of a new registration mark and
shall present ttie certificate of registration to

that registering authority:

Frovided that an appolication under this

sub-secticn sh:all be accompanied -

i. by the no objection certificate obtained

under section 48, or

ii. in a case whare no such certificate has

been obtained, by -

a) The receipt obtained under sub-
section (2) of section 48; or

b) the postal acknowledgement received
by the owner of the vehicle if he has
sent an application in this behalf by
registered post acknowledgement
due to the registering authority

referred to in section 48,
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together with a declaration that he has niot
received any communication from such
authority refusing to grant such certificate
or requiring him to comply with any airecticn
subject to which such certificate may be

granted:

Provided fuither that, in a case where
a motor vehicle is held under a hire-
purchase, lease or hyvpothecation
agreement, an application urder this sub-
section - shall ~ be accompanied by a no
objecticn certificate from the person with
whom such agreemenit has been entered into,
arid the provisions of section 51, so far as may
be, regarding obtaining of such certificate from
the person with whom such agreement has

been entered into, shall apply.

(2) The registering authority, to which
application is made under sub-section (1),
shall after making such verification, as it
thinks fit, of the returns, if any, received
under section 62, assign the vehicle a
registration mark as specified in sub-section
(6) of section 41 to be displayed and shown

thereafter on the vehicle and shall enter the
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mark upon the certificate of registration
before returning it to the applicant and
shall, in communication with the registering
authority by whom the venicle weas previously
registered, arrange for the transfer of ithe
registration of the vehicle from the records of

that registering authority tc its own records.

(3) Where a motor vehicle is held under
a hire-puichase oi lease or hypothecation
agreement, the registering authority shall,
after assigning the vehicle a registration
mark under sub-secticn (2), inform the
person whose name has been specified in the
certificate of registration as the person with
whom the registered owner has entered into
the hire-purchéese or lease or hypothecation
agreernent (by sending to such person a
notice by registered post acknowledgement
due at the address of such person entered in
the certificate of registration the fact of

assignment of the said registration mark).

(4) A State Government may make rules
under section 65 requiring the owner of a
motor vehicle not registered within the State,

which is brought into or is for the time being



- 33 -

in the State, to furnish to the prescribed
authority in the State such information with
respect to the nmotor vehicle and its

registration as may be prescribed.

(5) If the owner fails to make an
application under sub-section (1) within the
period prescribed, the registering authority
may, having regard tc the circunistances of
the case, require tnhe owner to pay, in lieu of
any actionn that may be taken against him
under section 177, such amount not exceeding
one hundred rupees as iay be prescribed

under sub-section (7):

Providea that action under section 177
shall be taken against the owner where the

owner fails to pay the said amount.

(6) Where the owner has paid the
aimount under sub-section (5), no action shall

be taken against him under section 177.

(7) For the purposes of sub-section
(5), the State Government may prescribe

different amounts having regard to the period
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of delay on the part of the owner in making an

application under sub-section (1).”

Section 49 deals with change of residence or
place of business while Section 50 deals with transfer

of ownership.

Other provisions of the said Chapter deal with
suspension cf registration; cancellation of registration;
special provisions in regard to registration of transport
vehicles, trailers; maintenance of State registers of
motor vehicles. The power to make rules with regard
to iegistration of vehicles is given to the Central
aoverrmernt under Section 64 and to the State

Goverinmerit under Section 65 respectively of the MV

Act, 19885.

Taxation Act under consideration:
15. While the MV Act, 1988 is a Central Act,
made under List III or concurrent List of the Seventh

Schedule of the Constitution, the taxation Act, which
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is under consideration has been legislated under List
IT or State List and has received presidentia! assent on
13/11/1957. The object of the said Act is to
consolidate and amend the law relating to ievy of tax

on motor vehicles in the state of Karnataka.

Section 2 is the definition clause, which defines
‘registered cwner’ and ‘taxation card’ as under:

“Z. Definitions.—-(1) In this Act,
unless the ceintext otherwise requires,—

X X X

(f)  "Registerad owner” means the person
i whose name a motor vehicle is
registered under the Motor Vehicles Act,
1939 (Central Act IV of 1939);

X X X

(h) "“Taxation card” means a taxation card
issued under Section 5 and includes a
fresh taxation card issued in place of the
original taxation card under sub-section
(2) of Section 6;”
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Section 3 is the charging section. It reads as
under:

"3. Levy oftax.-(1) A tax at the rates
specified in Part A of the Schedule shaii be
levied on all motor vehicles suitable for use on

roads.

Provided that in the case cf a motor
cycle (inc!luding mictor scooter and cycle with
attachment for propelling the same by
mechanical power) other than those owned by
Central Gcverriment employees or Defence
personne/ or emplcyees of public sector
undertakings owned by Government of India
including Nationalised Banks which are brought
with them to the State of Karnataka on
tiransfer for which lifetime tax, or tax quarterly
or annuaily, as the case may be, has already
been raid in other States or union territories
the tax shall be levied at the rates specified in
Part A1 of the Schedule;

Provided further that in the case of

tractors, trailers and power tiller trailer,-"
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(c)
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owned by agriculturists and whose
main source of income is from
agriculture;

owned by agricultural Co-operative
Societies including Vyavasava Seva
Sahakari Sangha Niyamitha, Raitha
Seva Sahakari Sangha Niyamitha,
Sericulture-cum-rarmers Co-
operative Societies, Large Sized
Co-operative Sociealies, Co-
operative Agaricultural Banks, Small
Sized Co-operative Societies,
Agricultural Credit Societies,
Multipurpose Co-operative Credit
Societies, Doddapramanada
Prathamika Pathina Sahakari
Sangha, Primary  Co-operative
Agriculture and Rural Development
Bank and Services Co-operative
Societies; and

not falling under clauses (a) and
(b) above but used exclusively for
carrying out such agricultural

operations as may be prescribed,
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the tax shall be levied at the rates specified in
Part A2 of the Schedule.

Provided also that in case of Vintage car

and Classic car, the tax shall be levied at the

rates specified in Part A3 of the Sciiedule.

Provided also that.

(a)

(aa)

in case of three wheeiers including
autcricksriaws used for
transportaticin  of goods  not
exceeding 1500 kgs. in weight
laden and vehicles permitted to
carrv three passengers (excluding
driver) either used for hire or
reward or not, the tax shall be
ievied at the rates specified in Part
A-4 of the Schedule.

in case of goods vehicles having
gross vehicle weight exceeding
1,500 kgs but not exceeding 5,500
kgs in weight laden, whether used
for hire or reward or not, tax shall
be levied at the rates specified in
Part A6 of the Schedule.
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in case of motor cars including
jeeps (other than those owned by
the Central Government employees
or defence personnei) or
employees  of  public  sector
undertakings owned by
Government cof India inclucing
Nationalised Banks, which are
brought with them to the State of
Karrataka on transfeir for which
lifetime tax, or tax quarterly or
annualiy, as the case may be, has
already been paid in other States
or unicn territories and omni buses
and private service vehicles having
iloor area not exceeding five
square meters, tax shall be levied
at the rate specified in part "A-5"
of the Schedule.

In case of Construction Equipment
Vehicles (as defined in clause (ca)
of Rule 2 of the Central Motor
Vehicles Rules, 1989) and vehicles
fitted with air compressor and

generators tax shall be levied at
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the rate specified in Part A-7 of the
Schedule.

(d) in the case of Motor Cabs the cost
of which exceeds Rupees ten lakhs,
“other than those  registeired
outside the State and ccvered with
a permit issued under sub-section
(9) or Section 8& of the Motor
Vehicies Act, 1988 {Central Act 59
of 1988)” shall be inserted. Tax
shall ce levied at the rates
cnecified  in  Part-A8 of the

schedule.

Providea ai/soc that in respect of Motor
Vehicles ownea by companies or industrial
urideitakings either on lease or agreement or
arrangement of any kind whatsoever and
operated under a Private Service Vehicle
Permit by any other person on behalf of such
companies or industrial undertakings, tax shall
be levied at the rates specified for contract

carriages in Part A of the Schedule.

Explanation 1.-A motor vehicle of

which the certificate of registration is current
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shall, for the purposes of this Act, be deemed

to be a vehicle suitable for use on roads.

Note.-For the purpose of the abcve
Explanation the certificate of registration shall,
notwithstanding anything contained in Section
38 of the Motor Vehicles Act, 1939 (Central Act
1V of 1939), be deemed to be current even if
the certificate of fitness is not effective
provided such certificate of ftitness has not

been cancelied.

Expianation 2.-In respect of motor
vehicles registered outside the State of
Karnataka arnd which are in the State for a
period exceeding tnirty days, notwithstanding
anything contained in the provisions of the
Motoir Vehicles Act, 1988 (Central Act 59 of
1988), aind in any order or direction contained
in any judgment or order of any Court, tax
shail be levied as specified in Parts A1, A2, A4,
A5, A6, A7 & A8 as the case may be”.

(2) Notwithstanding anything
contained in sub-section (1), or Section 4
taxes at the rates specified in Part B of the

schedule shall be levied on motor vehicles
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suitable for use on roads, which are in the
State for periods shorter than a quarter, but

not exceeding thirty days.

(3) In the case of motor vehicles in
respect of which any reciprocal crrangermient
relating to taxation has been eintered into
between the Government oif Kariiataka and any
other State Government, the levy of tax shall,
notwithstanding anything containea in this Act,
be in accordarice with the terms and conditions

of such reciprocal arrangemarit:

Frovided that the ftax leviable under any
such arrangement shall not exceed the tax

leviaéble under the Schedule:

Provided further that the terms and
conditions of  every such reciprocal
arrangement shall be published in the Official
Gazette, and a copy thereof shall be laid before

the State Legislative Assembly.

(4) x x x

(5) Notwithstanding anything
contained in sub-sections (1) to (4), a tax at

the rate specified in Part 'E’ of the Schedule
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shall be levied on all motor vehicles including

chassis, requiring temporary registration.

It is noted that the Explanation has been
renumbered as Explanaticn - 1 and Explanation - 2
has been inserted to Section 3(1) by Amendment Act,
2014 and has come into effect from 01/03/2014 after
receiving assent of the Governor on 28/02/2014,

which reads as under:

2. Amendment of section 3:- In the
Karnatska Mnoter Vehicles Taxation Act, 1957
(Karnataka Act 35 of 1957) (hereinafter
referred to as ttie principal Act), in section 3, in

sub section (1), in the fourth proviso,-

(iii}  the explanation shall be
renumbered as Explanation - 1 and after
Explanation - 1 as so renumbered, the

following shall be inserted, namely:-

"Explanation-2:- In respect of motor
vehicles registered outside the State of
Karnataka and which are in the State for a

period exceeding thirty days, notwithstanding
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anything contained in the provisions of the
Motor Vehicles Act, 1988 (Central Aci 592 of
1988), and in any order or directiori contained
in any judgment or order of any Court, tax
shall be levied as specified in Parts A1, A2, A4,
A5, A6, A7 and A8 as the case miay be”; and x

XX//

Section 3-A of the Act deals with levy of cess,
while section 3-B pertains to levy of Green Tax.
Section 4 deais with pavment of tax. Section 5 deals
with issuance of taxation card. Section 6 pertains to
declaration to be rmade by the owner of person having
possassion of the vehicles. Refund of tax is dealt in
Section 7. Section 11 speaks about power of officer of
Poiice or the Motor Vehicles Department to stop a
mactor venicle. Section 13 speaks about the arrears of
tax leviable as arrears of land revenue, while Section
16 speaks about exemption from or reduction of tax.
The power to make rules is enunciated in Section 22

of the Act.
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A pertains to Section 3(1) of the Act.

with

levy of

lifetime tax on

Motor

cars,

Part-
Part-A5 deais

J=aeps,

Omnibuses and Private Service Vehicles under Section

3(1) of the Act which is relevant for the purpose of the

case and is extracted as under:

"PART A5
[See Section 3(1)]
Lifetime tax 1o Motor cars, Jesps, Omnibuses and Private
Service Vehicles

Sl. Class of Motor cars, | Motor cars, | Motor cars, | Motor cars, Motor
No. vehicles | Jeeps, Omni | Jeeps, Omni | Jeeps, Omni | Jeeps, Omni | cars, vans
Buses and Buses and Buses and Buses and run on
Private Private Private Private Electricity
Service Service Service Service
Vahicles Vehicles Vehicles Vehicles
| having floor | having floor | having floor | having floor
area upto 5 | area upto 5 | area upto 5 | area upto 5
5q. Mtrs, Sq. Mtrs, Sq. Mtrs, Sq. Mtrs,
cost of cost of cost of cost of
whicih does which which which
riot exceed exceeds exceeds exceed Rs.
Rs.5 Lakhs Rs.5 Lakhs | Rs.10 Lakhs 20 Lakhs
but does not | but does not
exceeding exceeding
| Rs.10 Lakhs | Rs.20 Lakhs
L (2) (3) (4) (5) (6) (7)

A At the | 13% of cost | 14% of the | 17% of the | 18% of the | 4% of the
time of | of the | cost of the | cost of the|cost of the | cost of the
Reyistratio | Vehicle Vehicle Vehicle Vehicle Vehicle
n of New
Vehicle
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If the
vehicle is
already
registered
and its
age from
the month
of
Registratio
nis;

Percentage
of the
lifetime Tax
levied under
Clause A

Percentage
of the
lifetime Tax
levied under
Clause A

Percentage
of the
lifetime Tax
levied under
Clause A

Percenitage
of the
lifetime Tax
revied under
Clause A

Percentag
e of the
lifetime
Tax levied
under
Clause A

Not more
than 2
years

93%

93%

93%

€3%

93%

More than
2 years
but not
more than
3 years

87%

87%

87%

87%

More than
3 years
but not
more than
4 years

81i%

More than
4 years
but not
more than
5 yvears

5%

81%

81%

81%

75%

75%

75%

75%

More tharn
5 yvears
but not
more than
6 years

69%

69%

69%

69%

69%

More - than
6 years
but not
more than
7 years

64%

64%

64%

64%

64%

N

More than
7 years
but not
more than

59%

59%

59%

59%

59%
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8 years

More than
8 years
but not
more than
9 years

54%

54%

54%

54%

More than
9 years
but not
more than
10 years

49%

49%

49%

4S%

49%

10.

More than
10 years
but not
more than
11 years

45%

45%

45%

45%

11.

More than
11 years
but not
more than
12 years

41%

12.

More than
12  years
but not
more than
13 years

41%

41%

41%

37%

37%

37%

37%

13.

More than
12 years
but not
more than
14 years

33%

33%

33%

33%

33%

14.

More than
14 years
but not
meore. thnan
15 years

29%

29%

29%

29%

29%

~
n

More than
i5 years

25%

25%

25%

25%

25%




- 48 -

Notes:

1.

In respect of vehicles for which lifetime tax
was due prior to the 1% day of April, 2010,
but has not been paid, such tax shail be
collected at the rates prevailing prior to such
day along with the penalty aue, if any.
Purchase Invoice shali. be produced in
respect of vehicles which gre registered on or
after 1°* day of Aoril, 2007.

Cosi of the vehicie in irelation to a motor

vehicle means.—

(¢) In respect of a vehicle manufactured in
India, cost of the vehicle as per the
putchase invoice issued either by the
manufacturer or by the dealer of the
vehicle including the excise duty, sales
tax, surcharge or cess, entry tax etc., as

payable in the State of Karnataka, and

(b) In respect of an imported motor vehicle,
irrespective of its place of manufacture,
the total cost incurred in importing the
vehicle, that is to say, the value of the
motor vehicle as endorsed in the Bill of
Entry or such other document and

assessed as such under the Customs Act,
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1962, together with the Customs Duty
levied, freight charges incurred and other
taxes levied  thereupon including
additional duty/penalty levied if any, by
the Customs Department or any ottier

Department.”

Part-B of the sctieduie deals with Section 3(2) of
the Act, with which we are not concerned, but
relevant in order to distinguish it from Part-A5 of the

Act. The relevant porticn is extracted as under:

The relevant portion of Part-B of Section 3(2) of

Karnataka Motor Vehicies Taxation Act, 1957 reads as

urider;-
“PART B
[See Section 3(2)]
Item Classes of vehicles For period For period
No. not exceeding
exceeding 7 days
7 days at but not
A time exceeding
1 2 3 4
X X X
Rs. Rs.

16. Motor Cars including imported
cars whether owned by



companies or not, Campers
Van not used for hireor
reward and Motor Vehicles
other than those liable to tax
under the foregoing provisions
of this Schedule, in weight
unladen-

(a) For every 1,000 Kgs.
or part thereof 75-00 200-00

(b) Additional tax payable
in respect of such
vehicles used for
drawing trailers.-

For 2very 1,900 Kgs.
or part thereof 10-00 30-00

Part-C gives refund table pertaining to section
7(3) of the Act. Part-D is omitted as Section 3(4) is
omitted. Part-E deals with tax payable on all motor
vehicles inicluding chassis, requiring temporary

registration under Section 3(5) of the Act.

Re: Point No.1:

1. Whether registration of a motor vehicle is
the basis for payment of tax under
Section 3(1) of the Act?
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Mahesh Gandhi’s case:

16. Before answering Point No.1, it would be
useful to refer to Mahesh Gandhi’s case as the said
decision lies at the substratum of the present
controversy. In that case, the petitioner was the
owner of a Diesel car registered at Panaji in the State
of Goa. He claimed to have paid lifetime tax in that
State for thie vehicle. He was asked to pay lifetime tax
in the State of Karniataka under the provisions of the
Act. Being aggrieved by the demand, he filed an
appeal before the Deputy Commissioner of Transport
and being unsuccessful in that appeal he had
preferred the writ petition before this Court. One of
the undisputed facts in that case was that the vehicle
was intercepted at Hubli within Karnataka State and
the demand for payment of lifetime tax was made on
23/01/2001 on the premise that the vehicle was

plying on the roads in the State since 10/03/2000
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intermittently, when the petitioner therein was
traveling between Panaji and Hubli etc. In that case,
one of the contentions raised was ihat, tne vehicle
was plying in the State of ¥Karnataka for a ceriod less
than twelve months and that it was neither
compulsory nor obligatory or: the part of the petitioner
therein to register tihe vehicie in the State of
Karnataka under Section 47 of MV Act, 1988. That
the vehicle had already been registered in the State of
Goa and lifetime tax had been paid thereon and
therefore, the petitioner could not have been obliged
tc pay tax once again in the State. That the liability
for payment cf tax would arise only when the vehicle
is registered in the State of Karnataka or becomes
compulsorily registerable in the State of Karnataka;
such an event not having happened, the petitioner
therein was not liable to pay tax. The said submission

was countered on behalf of the State with reference to
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Section 3(2) of the Act, which provides for short tarm
tax for short term use of the vehicle on the iroads of
State of Karnataka. But, the vehicle in that case was
plying on the roads in Karnataka for rmore than 30
days and was outside the purview of Section 3(2) of
the Act. Hence, the tax was payable under Section
3(1) of the Act. This Court considerea the question as
to whether the charging section enabled the State to
levy lifetime tax in respect of vehicles registered
outside the State and nraving entered the State of
Karnataka was found to be in the State for a period
less than twelve months. While considering the said
guesticn this Court held that, Section 3(1) of the Act
which is tihe charging section is not complete without
the schedule as it is under the schedule that the rate
and the manner in which the tax is levied is indicated.
The Schedule is in several parts namely, Parts A, Al,

A2, A4, A5 and all these parts are with reference to



- 54 .-

levy of tax on vehicles under Section 3(1) cf the Act.
Part-B of the schedule gives details of levy cf tax in
respect of vehicles for period less then seven days at.
a time and between seven to thirty cne days. In that
case it was held that levy was te be considered under
Part-A5 of the Schedule to the Act. With reference to
Part-A5, it was noted tnat the payment of lifetime tax
was on the hazis of two categories namely, Group-A
and Group-B. At Paragranhs 23 to 25 of the
judgmient, the cbject and purpose of Group-A and

Group-B was explained in the following words:-

"23. A perusal of the scheme of levy of
lifetime tax in Part A5 indicates that the levy of
lifetime tax is linked to registration of the
vehicle. Registration necessarily should be in
the State of Karnataka, inasmuch as, levy of
tax is only in respect of vehicles registered
here and at the point of registration i.e., as
and when a vehicle is sought to be registered
within the State of Karnataka, levy for

payment of lifetime tax in respect of such a
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vehicle arises and in terms of the amount
stipulated to the class of vehicle as in Part A5
of the Schedule to the Act. Even in respect of
vehicle classified in Category B of Part A5, the
registration should be in the State of
Karnataka, in which event, while no further
registration is contemplated, tax as provided in
respect of such vehicles has tc be paid and in
respect of vehicles which are not recistered in
the State of Kairnataka as and when the need
arises for reaistration in the State of
Karnataka, the liabiiity for payment of lifetime

tax as proviaed in Category B arises.

24. Insofar as vehicles registered
outside the State of Karnataka are concerned,
as they are not vehicles registered in the State
of Karnataka, the liability for payment of
litetime tax cannot be fastened automatically
unless either by a voluntary act on the part of
the owner of a vehicle or by compulsion in law
the vehicle becomes liable to be registered
within the State of Karnataka. Even in respect
of such vehicle which had been registered
elsewhere, then also the liability for payment

of lifetime tax under the Act arises at such
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time of registration. It is here that the
provisions of Section 47 of the Motor Vehicles

Act, 1988 comes into play.

25. While under Section 47(1, of the
MV Act, if the owner of a registered vehicie in
one State keeps such vehicie in another State
for a period exceeding 12 rnonths, he s
compelled to apply tc the registering authority
in whose jurisdiction such vehicle is kept, for
assigning & naw registration niark and in the
manner prescribed under the rule and is also
obliged to furnish the particulars as provided
for, sub-secticn {(4) of Section 47 enables the
State Government to frame rules for furnishing
of such information with regard to the vehicle
by the owner of the vehicle to the registering
authority as is provided for under the rule.
Non-registration results in other penal
conseguences as provided under sub-section
(5) and in terms of Section 177 of the MV Act

”

etc.

This Court then considered the question as to
whether the vehicle registered in another State and

which admittedly was plying within the State of
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Karnataka for a period less than twelve months is alsc
liable to pay lifetime tax under the Act. After referring
to Article 265 of the Constitutiors of iIndia and
considering the charging Zectionn 3 of the Act, this

Court held as under:

28. It is a funaamental principle of
taxation that a charging sectiorn is always
construed strictly and in terms of the
language; that the subject is taxed by express
ternis and net by intendment or implication
i.e.; that the levy of tax should be spelt out
clearly in respect of a particular person,
commoedity or event. If a conjoint reading of
Section 3(1) cf the Act with Part A5 achieves
this, the matter ends. If it is not, then levy is
not justified. It is for such purpose, learned
Government Advocate draws attention of the
Court to sub-section (2) of Section 3 of the Act
pointing out that the vehicle in question was in
the State of Karnataka for a duration of more
than 31 days; that when the levy is not

covered under Section 3(2) of the Act, it is
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necessarily covered under Section 3(1) of the
Act and as in Part A5.

29. If the levy is not ccvered under
Section 3(2) of the Act, it does not
automatically imply ié is under Section 3{1)
and does not necessarily mean that it shculd
be taxed only under Sectiocn 3(1) of the Act,
unless language of 5ection 3 (1) of the Act so
provides for it. The decision relied upon by the
learned Government Advocate is in the context
of levy peing not under Sectiocn 3(2) of the Act
and therefoir2 is justified under Section 3(1) of
the Act. The aquestion was not examined in the
context of the scope of the charging section,
namely, Section 3 (1) of the Act read with Part
A5 of the Schedule to the Act.

30. On a plain and proper
understanding of Part A5 read with Section
3(1, of the Act, it becomes obvious that
lifetime tax s collected at the time of
registration and at the point of registration and
even assuming that a vehicle which is liable to
be registered is not so registered, the charging
section can be construed as one applicable to a

situation where registration is not sought for,
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but it had become liable for registration from
that point of time. If under the law, a vehicle
which is already registered in some other State
is brought into this State and there I1s no
obligation or compulsicn under the law on the
part of the owner of such vehicle to get the
vehicle registered in the State of Karnateka,
then the question of levy of lifetime tax on
such a vehicle under Part A5 of the Schedule to
the Act does nct arise. If eny other provision
of the Act enables levy and collection, it may
be done, but definitely not where it is not so
provided, particularly, under Part A5 of the

Schedule to the Act.

31. While the State Government has
undoubtedly the competence to levy tax on
vehicles suitable for use on roads so long as
such vehicles are using the roads within the
State, in terms of Entry 57 of List II of Seventh
Schedule to the Constitution of India and the
levy of lifetime tax of the vehicle has also been
upheld by the Supreme Court, such levy can
only be in accordance with the provisions of
the Act and not independent or at variance of

the provisions of the Act. It is here the
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charging section assumes importance. Unless
the charging section provides for levy of any
tax in a particular situation of the nature, &s in
the present case, the levy and demand is not
made good. So far as the registration of the
motor vehicles is concerned, it is geverned by
the Motor Vehicles Act, 1588, and Section 47
of the MV Act dedls with thie situation where
the vehicles registered in one State are taken
to another State and are stationed or remained
in the other State for s period exceeding 12
months. In such a situation, the registration in
the other State bececmes compulsory. This is a
Central Act and the source of power can be
traced to Entry 25 of the Concurrent List.
Theretere, insofar as the registration of motor
vehicles is coiicerned, it is an aspect regulated
hy the Central Act viz., MV Act, and a vehicle
registered in one State, if it has to be
compulsorily registered in another State, it
should be within the other State for a period
exceeding 12 months. Significance of such
registration is due to the reason that levy of
lifetime tax under the Act on such vehicles, as
one owned by the petitioner herein, is linked to

the registration of the vehicles. Part A5 of the
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Schedule to the Act indicates that levy is 2t the
time of registration of new vehicle. Though in
category B of Part A5, even vehicies already
registered are also roped iri for levy of lifetime
tax, it should be understood only as in respect
of vehicles mentionea in Category A, in the
sense at the time of registrationn of new
vehicles and vehicles already registered. The
registration in both situations should be
necessarily within the State, as otherwise, if
the regisiration is outside the State, the
qguestion of levy of tax under the Act does not
arise in respect of such vehicles, unless there
is an express provisicn under the Act to charge
lifetime tex for such vehicles also. The
registration of motor vehicles being an aspect
regulated by the Central Act and which cannot
he regulated by the State Act, the scheme of
the Taxation Act is so made as to subject to
levy of lifetime tax only on such vehicles which

are registered in the State of Karnataka.

32. If such is the scheme and
intendment of the Act and in the present
situation, where the vehicle of the petitioner

was registered outside the State of Karnataka
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and was within the State for a duration riot
exceeding 12 months, it cannot be said that
the charging section comes intc play for
levying lifetime tax on such vehicle. I am of
the view that under the charging section -
Section 3(1) of the Act read with Part A5 of the
Schedule - there is no scope for ievying of
lifetime tax in tre State of Karnataka in
respect of the vehicles already registered
outside this State arid paving oi having paid
tax therein, uniess such vehicle is found in the
State of Karnataka for a period exceeding 12
months. As observed earlier, if the vehicle
itself is voluntarily got registered in the State
of Karnatzka, in the sense the owner of the
vehicle applies for registration in the State of
Karnataka, automatically the liability for
haymerit of lifetime tax becomes operative and

such tax can be collected on such vehicles.”

This Court held that the levy of lifetime tax was
not sustainable and was beyond the scope of charging
section when Section 47 of the MV Act, 1988 did not
apply. The demand was quashed and the writ petition

was allowed.
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17. The quintessence of the aforesaid ruling is
that, under Section 3(1) of the Act, which is the
charging section read with Part-A5 of the Schedule
there is no scope for levy of lifetime tax in the State of
Karnataka in respect of vehicles already registered
outside the State and have paid tax therein, unless
such vehicle remains in the State of Karnataka for a
period exceeding tweive maonthis. When such a owner
applies for registration in the State of Karnataka or if
such a vehicle is registerad in the State of Karnataka
under Section 47 of the MV Act, 1988, automatically
liability for payment of lifetime tax becomes operative
and such tax can be collected on such a vehicle. On
considering section 3(1) of the Act, read with Part-A5
of the Schedule this Court held that, registration of
the vehicle is a sine qua non for payment of lifetime
tax. That could be under two circumstances: one, at

the time of registration of a new vehicle which implies
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that the new vehicle is registered in the State of
Karnataka which has been termed as Group-A, the
second is, Group-B i.e., in respect of vehicies alreadv
registered, which implies that such venhicles are
registered outside the state of Karnataka in which
event the payment of lifetime tax would depend upon
the age of the vehicle rrom the month of registration.
If the twe classes of vehicles in Group-A and Group-B
are censidered conjointly it becomes clear that, the
said groups are mutualiy exclusive and there is no
overlapping between them. For instance, if a vehicle
is registered as a new vehicle in the State of
Karinataka then, what is mentioned in Group-B would
not apply. Conversely, if the vehicle is already
registered outside the state of Karnataka and the
paviment of lifetime tax arises in the State of
Karnataka, then, it is under Group-B and not Group-A.

There is no difficulty in applying Section 3(1) of the
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Act to Group-A vehicle i.e. payment of lifetime tax at
the time of registration of new vehicle in the State of
Karnataka. Insofar as Group-B is concerned, the
vehicle is already registered outside Karnataka and
the question as to levy of tax under Section 3(1) of
the Act on such a wvehicie 1s the subject matter of

controversy in this case.

18. It was further held that Section 3(2) of the
Act begins with a non-obstante clause and it states
that notwithstariding anything contained in sub-
section (1) of Secticn 3 or Section 4, tax at the rates
specified in Part-B of the schedule shall be levied on
motor vehicles suitable for use on roads which are in
the State for a period not exceeding 30 days. Part-B
of the Schedule categorically gives two time periods:
{i) for a period not exceeding seven days at a time
(iil) for a period exceeding seven days but not

exceeding thirty one days. But, if a vehicle registered
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outside Karnataka plies on the roads of Karnataka for
a period exceeding thirty one days, in the absence of
there being any specific provision in that regard the
contention of the State in Mahesh Gandhi was thaf: tax
was leviable under Section 3(1) of the Act. The said
contention was not arcepted by this Court in Mahesh
Gandhi’s case as Section 3(1) specifically dealt with
levy of lifetime tax under Part-A of the Schedule only
where the registration of the vehicle took place within
the State of Karnataka, which is under Section 47 of
the MV Act, 1988. Thts, it was held that if the vehicle
was not registered in the State of Karnataka and was
plying on the roads of Karnataka for a period
exceeding thirty days then in that case Section 3(1) of
the Act was not applicable. This was because there
was no provision under the Act with regard to

payment of lifetime tax for a period of exceeding
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thirty days for such a vehicle which is not registered in

the State of Karnataka.

19. This court, therefore, held that registration
of a vehicle from outside Karnataka within the State of
Karnataka would arise ~oniy when circumstances
mentioned in Section 47 of the MV Act, 1988 applied
i.e., when a motor vehicle registered in one State has
remained in another State for a period exceeding
twelve months then, it was obligatory on the part of
the owner of the venicle to apply to the registering
authority within whose jurisdiction the vehicle was for
assignment of new registration mark. It was thus,
held in that case that for a period between 31 days
upto 12 months, the State could not levy lifetime tax
In respect of a vehicle registered outside Karnataka
and plying on the roads of Karnataka under Section
3(1) of the Act. Therefore, this Court struck down the

levy of lifetime tax in the said case. Thus, registration
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of the vehicle was held to be a sine qua non for levy of

the lifetime tax under the provisions of the Act.

20. To counter the said dictum, learned
Additional Advocate General <contended that,
registration of the vehicle under Section 47 of the Act
was not a sine qua nori for the levy of lifetime tax on
vehicles registered outside the State of Karnataka and
plying within the State for a period exceeding thirty
days. He ccontended that, under Section 46 of the MV
Act, 1988 a motor vehicie registered in any State was
not required to be registered elsewhere in India and a
certificate of registration issued or in force under the
said Act in respect of such vehicle was effective
thrcughout India. He contended that irrespective as
to whether a vehicle registered outside the State of
Karnataka was registered in the State of Karnataka or
not under Section 47 of the Act of the MV Act, lifetime

tax on the vehicle was leviable under Section 3(1) of
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the Act now read with Explanation - 2 thersto.
Learned Additional Advocate General tnerefore
contended that, de hors Section 47 cof the MV Act,
1988, lifetime tax was leviahle on such & vehicle once
the vehicle was plying on the roads of Karnataka
beyond the period of thirty one davs. It was not
necessary to read Section 47 of the MV Act, 1988 into
the provisions of the taxation Act under consideration
for the purpose of levy of tax under Section 3(1) of
the Act. If that was sc. then under Section 3(2) of the
Act also, there couid pe no levy of tax for a period up

tc 31 dyas.

21, But the contention of Ilearned senior
counsel for the respondents is that, registration of a
vehicle is a sine qua non for the levy of lifetime tax
and so long as a vehicle which is registered outside
the State of Karnataka is not required to be registered

within the State of Karnataka, the levy of lifetime tax
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on such a vehicle would not arise. In other words,
reliance was placed on Section 47 of the MV Act, 1988
to contend that registration of a vehicie, which is
registered outside Karnataka is maridatary within the
State of Karnataka only under the circumstances
provided under Section 47 of the MV Act, 1988 i.e.,
say if the vehicle I1s plying withirn the State of
Karnataka for a period of utaelve months in which
event, a re-registraticn under Section 47 of the MV
Act, 1988 is mandatory. If the provision of Section 47
of the said Act is riot applicable, then, no lifetime tax
can be ievied oin a vehicle coming from outside the
Ctate of Karnataka into Karnataka. In other words,
the corterition is that, for a period between thirty one
days and 12 months, there can be no levy of lifetime
tax in the State of Karnataka under Section 3(1) of

the Act. In his reply, learned Additional Advocate
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General placed reliance on insertion of Explanation - 2

to Section 3(1) of the Act.

22. We have given our thoughtful corisideration
to the aforesaid submissions. Undei Section 39 of the
MV Act, 1988, which is a centiai enactment, necessity
of registration is stipulated. Unlass a motor vehicle is
registered, it cannot ply in any public place. The
proviso siates that if a vehicle is in possession of a
dealer, then, subject to such conditions as may be
prescribed by the CTentral Government, the necessity
of registration does not arise. Therefore, the
cbligation to register a new vehicle would arise when
it is purchased from a dealer. Once a vehicle is
registered in any State it would not be necessary to
register it elsewhere in India and a certificate of
registration issued or in force in respect of such
vehicle shall be effective throughout India. This is

stated in Section 46 of the said Act, but that section is



- 72 -

subject to Section 47 of the said Act. Section 47
categorically states that if a motor vehicle registerea
in one State has been kept in another State for a
period exceeding twelve months, the ownier of the
vehicle shall apply to the registering authority within
whose jurisdiction the vetiicle then is, for assignment
of a new registration maik and shall present a
certificate of reqictratiori te that registering authority.
The registering authiority shall after verification assign
the vehicle a registration mark as assigned in sub-
section (6) of sectionn 41 to be displayed and shown
thereafter in the vehicle and shall enter the mark
upon registration of the vehicle before returning it to
the apnlicant and shall, in communication with the
registering authority by whom the vehicle was
previously registered, arrange for transfer of the
registration of the vehicle from the records of that

registering authority to its own records. Sub-section



- 13 -

(4) of Section 47 states that the State Gecvernment
may make rules under Section 65 of the said Act with
regard to registration of the motor vehicles under
Section 47 of the MV Act, 1988. Any hreach of sup
Section (1) of Section 47 of the said Act would entail
penalty under Section 177 of the said Act. Section 49
of the said Act deals with the specific case regarding
change of residence or place of business with which
we are not concerned in the nresent case. Section 50
deals with transfer of ownership which is not relevant
for this case. The afcresaid provisions which are in a
Central enactment are applicable throughout India.
Per force, they are to be borne in mind by considering
the provisions of the taxation Act, which is a State
enactment. The reasons for saying so are not far to

see,

23. This is because, reference to the

requirement of registration of a motor vehicle and
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certificate of registration under the provisicns or the
MV Act, 1988 is found in the taxation Act, which is
under consideration. Section 3(1) of the Act states
that tax at the rates specified in Part-A of the
schedule shall be levied for all motor vehicles suitable
for use on roads. The only Explanation to Section
3(1) of the Act whick is hew numbered as Explanation
- 1 under the Amerdment Act states that the motor
vehicle of whicin certificate of registration is current
shall, for the purposes of the Act, be deemed to be a
vehicle suitaple for use on roads. A Note appended to
the Expianation states that for the purpose of the
Explanation, the certificate of registration shall,
notwithstanding anything contained in Section 38 of
the MV Act, 1939 (dealing with certificate of fithess of
transport vehicles), be deemed to be current even if
the certificate of fitness is not effective, provided such

certificate of fitness has not been cancelled. On a
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conjoint reading of Section 3(1) of the Act read with
the said Explanation it becomes clear that, the levy of
tax under section 3(1) of the Act is only on a motor
vehicle which is suitable tor use on roads and by a
fiction under the said Explanation it is stated that a
motor vehicle which has a certificate of registration
which is current is deemad to be a venicle suitable for
use on roads. The Note appended to the Explanation
further clarifies that ttie certificate of registration shall
be current ever if the certificate of fitness of the
vehicle is not effective, provided that such certificate
of fitness has noct been cancelled. Thus, under the
taxation Act, under consideration, a vehicle in order to
be suitable to ply on roads in the State of Karnataka,
must be registered and possess a certificate of
reaistration which is current in which case it would be
subject to levy of lifetime tax. Thus, the State

Legislature has applied the device of referring to the
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Motor Vehicles Act, 1939 now substituted by MV Act,
1988 for the purpose of levy of tax under Section 3{1)
of the Act, which is the charging section. Hernice, it
becomes clear that registration of a motor vehicle is a
sine gua non for the levy of tax under the provisions
of the Act. In fact, such a position hecomes clearer on

a reading of Section 2z of the Amendment Act, 2014.

Explanation - 2 categoricaily refers to a motor
vehicle registered outside State for the purpose of
levy of tax as specified in inter alia Part-A5 of the
schedule, which is on the basis of registration of a
vehicle within the State of Karnataka, which is under

Section 47 of the MV Act, 1988.

24. Thus, under Section 3(1) of the Act,
reaistration of the vehicle, whether within the State of
Karnataka under Section 39 or in respect of a vehicle

registered outside the State of Karnataka, which is
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registered in the State of Karnataka under Section 47
of the MV Act, 1988, is the basis of the levy of tax. It
may be that even in respect ol a vehicie iegistered in
the State of Karnataka piying within the State for a
period not exceeding thirty one days, Part-A would
apply. The reason being that under Section 43 of the
MV Act, 1988 the ownei of a rnotor vehicle may apply
to the prescribed authority in the State to have the
vehicle temporarily registered in the prescribed
manner and for the isstiance of a temporary certificate
of registration and temporary registration mark, which
is valid only for a period not exceeding one month and
shail not be renewable. Thus, under the aforesaid
contingency, also, Section 3(1) of the Act would apply
read with Part-A of the Schedule. Thus, in all cases,
where Part-A5 of the Schedule applies, which is
expressly referred to in Section 3(1) of the Act,

registration of the vehicle is the basis for levy of tax
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under the Act. Learned Addl. Advocate Genera!
however contended that if registration is the basis for
levy of tax under Section 3(1) of the Act in respect of
a vehicle from outside Karnataka, then it weculd be so
under Section 3(2) of the Act also. We however,
refrain from responding to the said contention as the
controversy in the instant case arises under Section
3(1) of the Act and not under Section 3(2) of the Act
and Point No.1 also concerns only to Section 3(1) of
the Act. Therefore, Pcint No.1 is answered by holding
that registration of a motor vehicle in the State of
Karnataka under Section 39 or Section 47 of the MV
Act, 1988, as the case may be, is a sine qua non for
the levy of tax under Section 3(1) of the Act. This has
been so held by the Hon’ble Supreme Court in the
case of State of Karnataka vs. K. Gopalakrishna
Shenoy [(1987) 3 SCC 655], to which we shall

advert to later.
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Re: Point No.2:

2. Whether insertion of Exnlanatior
- 2 to Section 3(1) of the Act by
the impugned amendment has
removed the basiz of the
Judgment of thiz court in Mahesh
Gandhi? (Mariesh -~ Gandhi vs.

Deputy Commissiorer for
Transport, Belgaum [2005(5) KLJ
362])?

25. In the case of Makesh Gandhi, this court
observed that levy of lifetime tax under the Act was
linked to registratiori of vehicles, which aspect we
have reiterated whiie answering Point No.1. That the
lavy of tax in Part-A5 of the Schedule to the Act also
ciearly indicates that registration of vehicles is a must
in the State of Karnataka. In that, there are two
categories, the first is, with regard to registration of
new vehicles in the State of Karnataka and the second

is, in respect of vehicles already registered outside the
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State of Karnataka and registered in this State under
Section 47 of the MV Act, 1988. Thus, for the purpose
of levy of tax by the State Government. in respect of
vehicles registered outside the state, registration of
such a vehicle in the State, in terms of Section 47 of
MV Act, 1988 is rniecessary. Under that section
requirement of registration is only when such a vehicle
remains in the State for @ period exceeding twelve
months. In such a case, Group-B of Part-A5 of the
schedule woula apply. The percentage of lifetime tax
to be levied wculd depend upon the date of initial

registration outside the State.

28&. Subsequent to the dictum of this court in
Mahesh Gandhi, the State found that insofar as
vehicles registered outside the State of Karnataka but
nlying within the State would be subjected to tax in
Part-B of the schedule under Section 3(2) of the Act

where the vehicle is plying for a period not exceeding
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seven days at a time or for a period exceeding seven
days but not exceeding thirty one days. However,
where such a vehicle is plying for a pericd exceeding
thirty one days, there was no specific provision in
Section 3 of the Act. Therefere, it was contended by
the State that for such a contingency, Section 3(1)
would apply.  This ccurt did not accept such a
contention and held that there is no scope for levying
lifetime tax in the State of Karnataka in respect of
vehicles alreadv registerad outside the State unless
such a vehicie is found in the State of Karnataka for a
period exceeding twelve months, in which event,
registration oi such a vehicle would have to be made
under Section 47 of the MV Act, 1988 as a condition
precedent for the levy. Thus, for a period from thirty
rirst day till completion of twelve months such a
vehicle could not be subject to a levy under the Act

was the observation of this court. In an attempt to
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get over the dictum of this court in Mahesh Gandhi,
the State Legislature amended the Act, in order tc
inter alia incorporate Explanation - 2 to Section 3(1)

of the Act, which has been extractad supra.

A provision in the form of an explanation to a

charging section in a taxation_statute-whether
valid?

27. Before answering Foint No.2, it s
necessary to corisider an incidental contention raised
by the respcndents to the effect that the charging
section cannot be in the form of an Explanation. To
recapitulate, Explanation - 2 is added to Section 3(1)
of the Act. It is noted that the said Explanation - 2
deals with motor vehicles registered outside the State
of Karnataka and which are plying in the state for a
period exceeding thirty days. Further, by way of a
non-obstante clause, Explanation - 2 contains that

notwithstanding anything contained in the provisions
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of the MV Act, 1988 and order or direction contained
in any judgment or order, tax shall be levied as
specified in Parts-Al, A2, A4, A5, Ag, A7 and A8, as
the case may be. According to tihe Statz by insertion
of Explanation - 2, the judgment in Mahesh Gandhi
has been abrogated and that the levy of lifetime tax in
terms of Explanation - 2 has no nexus with Section 47
of the MV Act, 1988. Also, the charging section can be
appended with an Explanation, which has been the

case by the Amiendment Act, 2014.

28. Generally, an Explanation is at times
appended to a section to explain the meaning of
words contained in the section. In Bengal Immunity
Co. Lid. vs. State of Bihar [AIR 1955 SC 661], it
was held that an Explanation can even confer a taxing
nower. An Explanation may be added to include
something within or to exclude something from the

ambit of the main enactment or the connotation of
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some word occurring in it. Even a negative
Explanation which excludes certain types cr category
from the ambit of the enactment may have the effect
of showing a category, ieaving aside the excepted
types, is included within it. An &Explanation, normally,
should be so read as to harmnnize with and clear up
any ambiguity in the main section and should not be
construed as toc widen the ambit of the section. But, if
on a true readirig of an Explanation it would widen the
scope of the main section, effect must be given to it
vide, M/s. Hirala! Ratan Lal vs. The Sales Tax
Officer, Sectiois III, Kanpur and another, [AIR
1973 SC i034] and M/s. Aphali Pharmaceuticals
Ltd. vs. State of Maharashtra [AIR 1989 SC
2227]. 1t is also possible that an Explanation may
nave been added in a declaratory form to
retrospectively clarify a doubtful point in law and to

serve as a proviso to the main section or ex abundanti
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cautela to allay groundless apprehensions {Source -
Principles of Statutory Interpretation — Ninth Edition -

Reprint 2005 - By Justice G.P.Singh].

29. In M/s.Hiralal Rattanlal vs. Sate of U.P.
[(1973) 1 SCC 216, the Hon'ble Supreme Court had
occasion to consider Explanation II to Section - 3D
and Section 7 of the U.P. Sales Tax (Amendment and
Validation) Act, 1€70. Tt was held that if on a true
reading of an explanation, it appears that it has
widened the scope of the main section, effect must be
given to the legislative intent notwithstanding the fact
that the Legislature named that provision as an
explanation. In all these matters, the courts have to
fina out the true intention of the Legislature. The
Hon'ble  Court, also, observed that though
Explanation-II therein, was not happily worded but
the intention of the Legislature was clear and

unambiguous.
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30. In S.Sundaram Pillai vs.
V.R.Pattabiraman [(1985) 1 SCC 591], the
Hon’ble Supreme Court was considering Expianation teo
proviso to Section 10(2) of T.N.Buildings (Lease and
Rent Control) Act, 1960. After i=ferring to several
works of jurists on interpretation of statutes and
decisions of this court, at Para 53, it has been

summarized as under:

“"53. Thus, frcm a conspectus of the
authorities referred to above, it is manifest
that the object of an Explanation to a statutory

provision is-

(a) to explain the meaning and

intendment of the Act itself,

(b) where there is any obscurity or
vagueness in the main enactment,
to clarify the same so as to make it
consistent with the dominant

object which it seems to subserve,
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(c) to provide an additional support to
the dominant object of the Act in
order to make it meaningfu! and

purposeful,

(d) an Explanation cannot in any way
interfere with or change the
enactment or any part thereof but
where some gap is leit which is
relevant for the purpose of the
Explanation, in oraeir to suppress
the mischief and advance the
ohject of tiie act it can help or
assist the Court in interpreting the
true purport and intendment of the

enactment, and

(e) it cannot, however, take away a
statutory right with which any
person under a statute has been
clothed or set at naught the
working of an Act by becoming an
hindrance in the interpretation of

the same.”

31. On the basis of the aforesaid discussion, in

our view, the amendment made to the Act by
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insertion of Explanation - 2 to Section 3(1) of the Act
is only to clarify what has been stated in Section 3{(1)
of the Act and the said clarification pursuant to the
dictum of this court in Mahesh Gandhi’s case in the
form of an Explanation per se cannot be held to be
illegal. Therefore, the form or the amendment to
Section 3(1) of the Act, which is in the form of
Explanaticr - 2 is not invalid. iowever, the substance
or contents of Expianation - 2 would be considered
next in order to test its validity. Therefore, the
contention of the seriior counsel for the respondents
that an explanaticn to a charging section cannot be
read as part and parcel of a charging section is not
correct. Cn the other hand, on a combined reading of
Secticn 3(1), which is the charging section together
with the Explanations particularly, Explanation - 2
clearly brings out the intention of the Legislature to

tax a motor vehicle registered outside Karnataka and,



- 89 :-

which is in the State for a period exceeding thirty days
under Section 3(1) of the Act, the validity cf wtiich

shall be now considered.
Re: Validity of Explanaticn - 2 to Section 3(1) of
the Act:

32. After answering the <contention of the
respondents regarding the form of the amendment
namely, as an Explanation - Z to Section 3(1) of the
Act, the main contention zs to the legality of
Explanation - 2 introdiiced by Amendment Act, 2014
in light of the judgrnent of this court in Mahesh Gandhi
would have to be considered, which is enunciated as

Point INo.2.

323. As already noted, the object and purpose of
insertion of Explanation - 2 to Section 3(1) of the Act
was with an intention to remove the basis of the
judgment of this court in Mahesh Gandhi. The

guestion is as to whether the impugned Explanation -
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2 has done so or not. Before considering the said
question, it would be useful to refer to a decision of
the Hon’ble Supreme Court in the case of Indian
Alluminium Company Co. vs. State of Kerala [AIR

1996 SC 1431], wherein the principles regarding the

J

abrogation of a judgrnerit of a court of law by a
subsequent legislation has been summarized in the

following mianner:-

“56. -rom a resume of the above
decisioris the following principles would

emerge:

(1) The adjudication of the rights of
the parties is the essential judicial function.
Legisiatuie has to lay down the norms of
conduct or rules which will govern the parties
and the transaction and require the court to

give effect to them;

(2) The Constitution delineated
delicate balance in the exercise of the
sovereign power by the Legislature, Executive

and Judiciary;
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(3) In a democracy governed by rule
of law, the Legislature exercises the power
under Articles 245 and 246 and other
companion Articles read with the entries in the
respective Lists in the Seventir Schedule to
make the law which includes power to amend

the law.

(4) Courts in their coricern and
endeavor to preseive judicial power equally
must ne guarded to maintain the delicate
balance devised by the Constitution between
the thiree zovereign functionaries. In order
that rule of law permeates to fulfil
constitutiona! objectives of establishing an
egalitarisn  scciai order, the respective
sovereign functionaries need free-play in their
joirits 50 that the march of social progress and
order remain unimpeded. The smooth balance

built with delicacy must always maintained;

(5) In its anxiety to safeguard judicial
power, it is unnecessary to be overzealous and
conjure up incursion into the judicial preserve

invalidating the valid law competently made;
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(6) The Court, therefore, need to
carefully scan the law to find out: (a) whether
the vice pointed out by the Court and invaiidity
suffered by previous law is cured complying
with the legal and constitutional requirements;
(b) whether the Legislature has coninetence to
validate the law; (c) whether such validation is
consistent with the rights guaranteed in Part
III of the Constitution.

(7) The Court does not have the power
to validate an invalid law or to legalise impost
cf tax illegally made and collected or to
remove the riorm cf invalidation or provide a
remedy. Ttiese are not judicial functions but
the exclusive province of the Legislature.
Therefore, they are not the encroachment on

judicial power.

(8) In exercising legislative power, the
Legisiature by mere declaration, without
anything more, cannot directly overrule, revise
or override a judicial decision. It can render
judicial decision ineffective by enacting valid
law on the topic within its legislative field
fundamentally altering or changing its

character retrospectively. The changed or
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altered conditions are such that the previous
decision would not have been renderea by the
Court, if those conditions had existed at the
time of declaring the law as invalid. It is also
empowered to give effect to retrospective
legislation with a deeming date or with effect
from a particular date. The Legisiature can
change the chaiacter of the tax or duty from
impermissible to permissibie tax but the tax or
levy should answer such character and the
Legislature is competent o recover the invalid
tax validating such a tax or removing the
invaiid base ftcr recovery from the subject or
render the reccverv irom the State ineffectual.
It is competent for the legislature to enact the
law with retrospective effect and authorise its
ageincies to ievy and collect the tax on that
hasis, make the imposition of levy collected
and recovery of the tax made valid,
notwithstanding the declaration by the Court or

the direction given for recovery thereof.

(9) The consistent thread that runs
through all the decisions of this Court is that
the legislature cannot directly overrule the
decision or make a direction as not binding on

it but has power to make the decision
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ineffective by removing the base on which the
decision was rendered, consistent with the law
of the Constitution and the lLegislature must

have competence to do the same.”

In that case, Section 11 of tihe Kerala Eiectricity
Surcharge (Levy and Collection) Act, 1989 arose for
consideration and it was held that it was a valid piece
of legislation and not an incursion ori judicial power as
the effect of Section 11 was to validate illegal

collection of tax under an invaiid law.

34. In Hindustan Gum and Chemicals Ltd.
vs. State of Haryana [(1985) 4 SCC 124], the
Heon'ble Supreme Court held that it is permissible for a
competent legislature to overcome the effect of a
decision of a court, setting aside the imposition of a
tax by passing a suitable Legislation, amending the
relevant provisions of the statute concerned with
retrospective effect, thus taking away the basis on

which the decision of the court has been rendered and
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by inactive and appropriate provision validating the
levy and collection of tax made before the decision in
question was rendered. In that decision, reiiance was
placed on Shri Prithvi Cotton Mills Ltc. vs. Broaci?
Borough Municipality [AIR 1976 SC 192], a
Constitution Bench decision of the Hon’ble Supreme
Court, which has laid docwn the requirements which a
validating iaw should satisfy in order to validate the
levy and collection of a tax which has been declared
earlier by a court as iliagal, the relevant portion of the

said judgrnerits read as under:-

"When a Legislature sets out to validate
a tax declared by a court to be illegally
collected under an ineffective or an invalid law,
the cause for ineffectiveness or invalidity must
be removed before validation can be said to
take place effectively. The most important
condition, of course, is that the Legislature
must possess the power to impose the tax, for,
if it does not, the action must ever remain

ineffective and illegal. Granted legislative
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competence, it is not sufficient to declare
merely that the decision of the court shall not
bind for that is tantamount to reversing the
decision in exercise of judicial power which the
Legislature does not possess oi exercize. A
court’s decision must always bind uniess the
conditions on which it is based are so
fundamentally cltered that the decision could
not have been - given in the altered
circumstances. Ordinarily, & court holds a tax
to be invalidlv imposed tecause the power to
tax is wanting or the sctatute or the rules or
both aie invalid or do not sufficiently create
the jurisdiction. Validation of a tax so declared
illegal may Ee done only if the grounds of
illegality or invalidity are capable of being
removed and are in fact removed and the tax
thus made legal. Sometimes this is done by
providing for jurisdiction where jurisdiction had
no¢ been properly invested before. Sometimes
this is done by re-enacting retrospectively a
valid and legal taxing provision and then by
fiction making the tax already collected to
stand under the re-enacted law. Sometimes
the Legislature gives its own meaning and

interpretation of the law under which the tax
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was collected and by legislative fiat makes the
new meaning binding upon courts. The
Legislature may follow any one method oi all
of them and while it does so it m&y neutralize
the effect of the earlier decision of the court
which becomes ineffective after the change of
the law. Whichever method is adopted it must
be within the con~petence of the Legislature
and legal and adequate to attain the object of
validation. If the Legislature has the power
over tihe subject-miatter and competence to
make a valid law, it can at any time make such
a valid iaw end make It retrospectively so as to
bind even past trensactions. The validity of a
validating law, therefore, depends upon
whether the Legislature possesses the
competence which it claims over the subject-
matter and whether in making the validation it
removes the defect which the courts had found
in the existing law and makes adequate
provisions in the validating law for a valid

imposition of the tax.”

35. Further, in the following decisions, Hon’ble

Supreme Court has held that the amendments made



to the respective Acts subsequent to the decision of

the court were valid and therefore, were upheid:-

a) In State of Orissa vs. Oriental Paper Mills
Ltd., [AIR 1961 SC 1438], the insertion ¢f Section
14A by way of an arriendment to Crissa Sales Tax Act
subsequent to the decisicn of the iHon’ble Supreme
Court in State nf Bombay vs. United Motors India Ltd.,

[AIR 1952 SC 252/, was uphela.

b) In M/s.Misrilal Jain vs. State of Orissa
[AIR 1977 SC 168&], the Hon'ble Supreme Court
deciared Orissa Taxation (on Goods Carried by Roads
or Inland Waterways] Act, 1962 as invalid, since it did
not cover the defect from which the Orissa Taxation
(on Geods Carried by Roads or Inland Waterways]
Act.7 of 1959 had suffered. It was further held that
the State was not entitled to recover any tax. The

subsequent Act 8 of 1968 was upheld as the vice



from which the earlier enactment suffered was cured
by due compliance with the legal or constitutional
requirements.

C) In M/s.Tiratih Ram Raj:ndira Nath,
Lucknow vs. State of U.P. [AIR 1972 SC 405], the
Hon’ble Supreme Court held that there is a distinction
between encrcachment on the judicial power and
nullificaticn of the effect of a judicial decision by
changing the law retrospectively. The former is
outside the competence of the legislature but the
latter is within its permissible limits. In that case, the
U.P.Sales Tax Act (Amendment and Validation) Act,

1970 was upheld by the Hon’ble Supreme Court.

d) In Govt. of A.P. vs. Hindustan Machine
Tools Ltd. [AIR 1975 SC 2037], I.N.Saksena vs.
State of M.P. [AIR 1976 SC 2250], Central Coal
Fields Ltd., vs. Bhubaneswar Singh [AIR 1984

SC 1733] and several other decisions the Hon’ble
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Supreme Court has upheld the amendments made to
the respective Acts subsequent to the decision of a
court of law thereby removing the basis of the

judgment.

(e) In State of Himacrnal Pradesh vs.
Narain Singh [(200S) 13 SCC 185], the Hon'ble
Supreme Couit has held that Himachal Pradesh Land
Revenue {Amendment and Vaiuation) Act, 1996 was
sound as it removed the defect of the previous law.
Hence, the ameridment was not invalid just because,
it nuilified scme prcvisions of the earlier Act. It was
also held that the amendment was necessitated in the
interest of land revenue, land settlement and for the

purpose of updating the same.

A legislature cannot directly overrule a judicial
decision. But when a competent legislature

retrospectively removes the substratum or foundation
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of a judgment to make the decision ineffective, the
said exercise is a valid legislative exercise prcvided it
does not transgress any other constititional limiitation,
Such legislative device which removes the vice In
previous legislation is not considered an encroachment
on judicial power. The power of the sovereign
legislature to legisiate  within its field, both
prospectively  and retrospectively cannot  be
questioned. It wouid be permissible for the legislature
to remmove a derect in earlier legislation. This defect
can be removed both retrospectively and prospectively
by iegislative acticn and the previous actions can be
validated. But where there is a mere validation
without tihe defect being legislatively removed the
legislative action will amount to overruling the

judgment by a legislative fiat and that will be invalid.

36. But there are a line of cases where the

Hon’ble Supreme Court has not upheld the subsequent



- 102 -

enactment or an amendment made to an Act pursuant
to the judgment of a Court as the same had not
removed the basis of the said judgment. A tew of

those cases could be referred to as hereunder:-

a) In Madan Mohan Pathak vs. Union of India
[AIR 1978 SC 803], on the basis of a settlement,
bonus became payabie by the Life Insurance
Corporation (LIC) to its Class III and Class 1V
employees in a writ petition, the Calcutta High Court
had issued a mandamus directing payment of bonus
as provided in the settlement. During the pendency of
appeal, LIC (Modification of Settlement) Act, 1976 was
enacted denying bonus payable to the employees.
The appeal was withdrawn. The validity of the 1976
Act was challenged before the Hon’ble Supreme Court.
A Bench of seven Hon’ble Judges held that 1976 Act
was void and a direction to obey the mandamus by

implementing or enforcing payment of bonus in terms
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of the settlement was issued. Later, after severa!
developments in the LIC of India vs. D.J. Banadur
[AIR 1980 SC 2181], the Hon’ble Supreme Court
held that the entire attempt of the Uniorn Gcvernrnent
was to avoid compliance of the mandamus issued by
the Calcutta High Couit. It directed the LIC to give
effect to the terms of the settiement of 1974, relating
to bonus until supeirseded by a fresh settlement and
industrial award or relevant legislation and therefore,
it was declared invalid. Subsequently, the LIC
(Amendment) Ac:, 1981 was enacted having
retrospective effect in respect of certain provisions.
The same was challenged under Article 32 of the
Constitution before the Hon’ble Supreme Court. It
was held that the amendment did not have the effect
of nullifying the writ of mandamus issued by the
Calcutta High Court and the directions issued in

D.J.Bahadur’s case were not neutralized.
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b) In D.Cawasji & Co. Mysore vs. State of
Mysore (AIR 1984 SC 1780), this High Court in a
writ petition had held that the State Government did
not have the power under Section 19 of the Sales Tax
Act to collect Sales Tax and Excise Duty, which were
not a part of the selling price. Mandamus for refund
was issued. Ar appea! filed before the Hon'ble
Supreme Ccurt was withdrawn and the Sales Tax
(Amendment) Act, was enacted enhancing Sales Tax
from original 6% to 45% with retrospective effect.
The Hon’ble Supreme Court struck down the
amendment so far as it related to retrospectivity,
pcinting out that the lacuna pointed out by the court
was not cured and the judgment could not be nullified

by a legislative amendment.

c) In Re-Cauvery Water Disputes Tribunal,

(1992 AIR SCW 119), the facts were that the Inter-
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State Water Disputes Tribunal had directed Karnataka
State, by an interim order to release water to Tamii
Nadu but the Governor of Karnataka passed Czuverv
Basin Irrigation Protectiori Ordinance, 1991 nullifying
the Tribunal’s order. The Hon’bie Supreme Court held
that the ordinance amounted to interference with the
judicial power of the Tribunal and it was declared

unconstituticnal.

d) In S.R.Bhagawsat vs. State of Mysore
[1995 AIR SCW 3918]j, the controversy related to
Karnataka State Civil Services (Regulation of
rromotion, Pay and Pension) Act, 1973. A Division
Bench of this court had granted financial benefits to
Government Servants but the aforesaid Act was
passed denying financial benefits as directed by the
Division Bench. The Act was challenged under Article
32 of the Constitution before the Hon’ble Supreme

Court which held that a writ of mandamus or
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directions which had become final could not be
nullified empowering the State to review such
judgment and orders. The provisions of the impugned

Act were held ultra vires the State Legislature.

37. While applying the aforesaid decisions to
the present case, it is observed that Explanation - 2 to
Section 3(1) of the Act has been inserted subsequent
to the dictum of this court in the case of Mahesh
Ganahi. Wtile considering the validity of the said
Explanation, it is necessary to first distinguish Section
3(1) from Section 3(2) of the Act. As already noted,
Section 3(1) deals with levy of tax on all motor
vehicles suitable for roads. Explanation - 1 of Section
3(1) gives the meaning of the expression "“vehicle
suitable for use on roads” by a deeming provision or a
fiction and we have reiterated while answering Point
No.1 that registration of a motor vehicle in the State

of Karnataka under Section 39 or Section 47 of the MV
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Act, 1988 is a sine qua non for levy of tax under
Section 3(1) of the Act. But sub-section (2) of Section
3 of the Act begins with a non-obsiante clause. It
states that notwithstanding anything contained in
sub-section (1) of Section 3 or Section 4, taxes at the
rates specified in Part-3 of the schiedule can be levied
on motor vehicles suitaitle for use on roads which are
in the State for a neriod not exceeding 30 days. Thus,
while Section 3(1) has to be read along with Part-A of
the scheduie, Section 3(2) has to be read along with
Part-B of the schecdule. While Part-A5 of the schedule
refers to registration of a motor vehicle in Group-A or
Group-B, which is under Section 39 or Section 47 of
the MV Act, 1988 respectively, Part-B of the schedule
does not refer to registration under those sections in
the State of Karnataka. Part-B refers to, two time
frames namely, period not exceeding seven days at a

time and period exceeding seven days but not
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exceeding 31 days. But Part-A5 of the scheduie which
is under Section 3(1) of the Act refers to registration
of the vehicle and the tax is on an &d valorem basis
while in Part-B of the scriedule, the amcunt of tax
levied is fixed. Therefore, iri Mahesh Gandhi’s case,
this court held that where the veticles are registered
outside Karnataka State, if Section 3(2) is not
applicable, then autornaticaliy, Section 3(1) would not
be aprlicabie unless the vehicles are registered in the
State of Karnataka i.e., under Section 39 or Section
47 of MV Act, 1988. Registration in the State of
Karnataka of such vehicles from outside Karnataka
would arise only under the conditions mentioned in
Section 47 of MV Act, 1988 i.e., when such a vehicle is
within the State of Karnataka for a period exceeding
tweive months. Hence, it was held that for the period
from 31 days up to 12 months, the State could not

levy tax under Section 3(1) of the Act. In order to
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have an enabling provision under the Act, Exnianation
- 2 has been inserted which also expressiy refers tc
vehicles registered outside the Karnaiaka. As alreadv
noted, an Explanation to a charging section is a
legislative device which can he adopted in order to
clarify the charging section. Trierefore, the insertion of
Explanation-2 per se is not invalid or illegal. But what
makes Explenation - 2 tc Section 3(1) of the Act
vulnerable is ttie fact that the said explanation is in
blatant violation of (i} tnhe provisions of the MV Act,
1988, which is a Central enactment and (ii) the
judgment of this court in Mahesh Gandhi. Therefore,
in our view, it is not a valid piece of legislation for the

following reasons.

38. Firstly, the MV Act, 1988 is a Central
esnactment made under Article 246(2) of the
Constitution under Entry 35 of List III or concurrent

List of the Seventh Schedule of the Constitution



- 110 :-

(hereinafter, referred to as “the Seventh Schedule” for
the sake of convenience).

Article 246 reads as under:

"246. Subject-imatter of laws made
by Parliament and by tire Legislatires of
States.-(1) Notwithstanaing anything in
clauses (2) and (3). Pariiament has exclusive
power to make laws with respect to any of the
matters enumerated in List I in the Seventh
Schedule (in this Constitution referred to as

the “Unicit List”).

7

(?) Notwithstanding anything in clause
(3), Parliament and, subject to clause (1), the
lLegislature of any State also, have power to
make laws with respect to any of the matters
enurnerated in List III in the Seventh Schedule
(in  this Constitution referred to as the

“"Concurrent List”).

(3) Subject to clauses (1) and (2), the
Legislature of any State has exclusive power to
make laws for such State or any part thereof
with respect to any of the matters enumerated
in List II in the Seventh Schedule (in this

Constitution referred to as the 'State List’).
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(4) Parliament has power to make laws
with respect to any matter for any pa:rt of the
territory of India not inc:luded in a State
notwithstanding that such rnatcer is a matter

enumerated in the State List.”

Under Article 246(2) of the Constitution,
notwithstanding anything in Clause (2), Parliament,
and, subject to Clause (1), the Legislature of any
State alsc has powear to make laws with respect to any
of tne matters enumerated in List-III or the
Concurrent List of the Seventh Schedule. Subject to
Clauses (1) and (2), the Legislature of any State has
exciusive power to make laws for such State with
respect to any matter enumerated in List-II of the
Seventh 5chedule called State List. This is stated in
Article 246(3). As per Article 246(4), Parliament has
power to make laws with respect to any matter or any
part of the territory of India, not included in a State

notwithstanding such matter being a matter
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enumerated in the State List. Thus, the supremacy of
laws made by the Parliament under List-1 & List-IiI is
enunciated in Article 246 of the Constitution. Hence,
the State Legislature while passing any law in respect
of any subject enumerated in the State List cannot do
so in total disregard of a Central Law. This becomes
evident on a reading of Clause (3) of Article 246 of the
Constitution. Alsec ciause (1) of Article 246 states that
notwithstanding anytning in clauses (2) and (3)
parliament has exclusive power to make laws with
respect to any cof the rnatters enumerated in List I of

the VII Schedule {Union List).

The power to legislate which is stated in Article
246 have to be read with the various Entries in the
thiree lists of the VII Schedule, which are the fields of
legislation which define the respective areas of
legislative competence of the Union and State

Legislatures. While interpreting these entries, they
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should be viewed not in a narrow or a myopic manner
but by giving the widest scope with regard to their
meaning particularly, when the vires of a provision of
a statue is assailed. In such circumstances, a libera!
construction must be given tc tire entry by lcoking at
the substance of the iegislatior and not its mere form.
However, while interpreting the Entries in the case of
an apparerit confiict, every attembpt must be made by
the Court to harmoeonise or reconcile them. Where
there is an apparent overlapping between two Entries,
the Doctrine of pith and substance is applied to find
out the true character of enactment and the entry
within which it would fall. The Doctrine of pith and
substance in short means that if an enactment
substantially falls within the powers expressly
conferred by the Constitution upon the legislature
which enacted it, it cannot be held to be invalid

merely because it incidentally encroaches on matters
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assigned to another legislature. Also, in 2 situation
where there is overlapping, the Doctrine has to be
applied to determine to which entry a piece of
legislation could be related. If there is any trenching
on the field reserved to anotner legislature, the same
would be of no conseauence. In nirder to examine the
true character of enactment or a provision thereof,
due regara must be haa to tne enactment as a whole
and to its scope and objects. It is said that the
question of invasion intc another legislative territory

has to be determined by substance and not by degree.

39. In order apply the aforesaid principles the
two entries relevant for the case could be extracted as
undaer:

Entry 57 List II:

Taxes on vehicles, whether mechanically

propelled or not, suitable for use on roads,
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including tramcars subject to the provisichs of
entry 35 of List III.
and

Entry 35 List II:

Mechanically propelled vehicles including
the principles on which taxes ori such vehicles

are to be levied.”

Therefore, Expianaticin-2 cannot be in total
disregard of the MV Act, 1988 which is a central
enactment though made under concurrent List. Under
Section 3(1) of the Act registration of the vehicle
undaer Section 39 or Section 47 of the MV Act, 1988 as
the case may be, is a condition precedent, which is
evident from the Explanation-1 and the Note
appended thereto, which has also been the
interpretation by this Court in the case of Mahesh
Gandhi, which means that a vehicle registered outside

the State of Karnataka plying within the State has to
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be registered if it remains within the State for a period
exceeding twelve months under Section 47 of the MV
Act, 1988. But by the Explanation, the Legislature in
total disregard of Section 47 of the MV Act, 1982
intends to tax a vehicle registered outside the State of
Karnataka even if it remairs witihin the State for a
period exceeding thirty one days and up to twelve
months without there being any requirement of
registration as contemplated under Section 47 of the
MV Act, 19388. That is riot permissible having regard
to Article 246 (3) of the Constitution and Section 47 of

the MV Act, 1988.

It rmay be that the taxation Act is passed under
Entry 57 List II, which is subject to Entry 35 of List III
of the Seventh Schedule. But even on a reading of
Entry 57 List II, it becomes clear that the said entry
refers to vehicles suitable for use on roads, which

expression used in Explanation - 1 to Section 3(1) of



- 117 -

the Act has been interpreted by us while censidering

Point No.1 above.

In Bolani Ores Ltd. vs. State of Orissa
[(1974) 2 SCC 777], the Hon'bie Supreme Court

held as under:-

“"While Entry 57 of list II is solely
concerned with taxes on veiiicles whether
mechanically propelled c¢r not, Entry 35
deais with alsc the principles on which
taxes on such vetiicles are to be levied.
Taxes on vehicles connote the liability to
pay taxes at the rates at which the taxes
are tn be levied. On the other hand, the
expression ‘principles of taxation’ denotes
rules of guidance in the matter of

taxation.”

Therefore, it is reiterated that vehicle becomes
suitable for use on roads only when it has a certificate

of registration which is current. A motor vehicle
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registered outside the State of Karnataka, would
require registration under Section 47 of the MV Act,
1988 within this State if it remains in the State perind
exceeding twelve months if tax under S=ction 3(1) of
the Act is to be levied by the State Government.
Thus, Explanation-2 to Section 3{(1) of the Act cannot
be in disregard of Section 47 of the MV Act, 1988 and
hence, the non-obstante clause in the said explanation
is of no ccnseguence and is infact ultra vires the
Constitution as it is violative of Article 246(3) of the
Constitution and thus unconstitutional. For this

reason, explanaticn-2 is liable to be struck down.

40, In this context, reference could be made to
State of Karnataka vs. K.Gopalakrishna Shenoy
[(1987) 3 SCC 655], wherein, the Hon’ble Supreme
Court while considering Section 3(1) of the Act held
that one factor which has to be borne in mind while

interpreting Section 3(1) and its explanation (now
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Explanation-1) is the meaning to be given to the
words "suitable for use on roads” occurring in them as
otherwise, a misconception would arise. These verv
words occur in Entry 57 in the State List. The words
“suitable for use on roads” in the said entry has been
construed in Automacbile Tiransport (Rajasthan)
Ltd. vs. State of Rajasthan (AIR 1962 SC 1406),
to describe the kinds of vehicles and not their
condition. They exclude from the entry farm
machinery, aeroplanes, railways etc., which though
mechanically propelled are not suitable for use on
rcacs. The inclusion of trams using tracks which may
be on roads or off them makes the distinction still
nmiore apparent. Therefore, the same meaning was
given to those words occurring in Section 3(1) and the
exphianation also. The Hon’ble Supreme Court held
that Section 3(1) confers a right upon the State to

levy a tax on all motor vehicles which are suitably
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designed for use on roads and prescribed rates
without reference to the roadworthy condition of the
vehicle or otherwise. On the deeming provision in
Explanation - 1 to Section 3(1) of the Act, the Hon'ble

Supreme Court further held as uinder:

"The Explanation to Section 3(i) contains
a deeming provision and its effect is that as
long as the Certificate of Registration of a
motcr vehicle is curient, it must be deemed to
be a vehicle suitable focr use on the roads. The
inevitable consequence of the Explanation
would be that the owner or a person having
contro! or possession of a motor vehicle is
statutorily cbliged to pay the tax in advance
for the motor vehicle as long as the Certificate
cf Reagistration is current irrespective of the
condition of the vehicle for use on the roads
and irrespective of whether the vehicle had a
certificate of fitness with concurrent validity or
not. The Act, however, takes care to see that
the owner of a motor vehicle or a person
having possession or control of it is not

penalized by payment of tax in advance for a
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vehicle which had not been actually used
during the whole of a period or part of a period
for which tax had been paid by him. The
legislative provision in this behelf is to be

found in Section 7 of the Taxeétion Act.”

41. The Hon’ble Supreme Court in the context of
a vehicle possessing a certificate fithess and the

liability to pay tax under the Act held as under:-

"The scheme of the Taxation Act is such
that the tax due cn a motor vehicle has got to
be paid in terms of Scection 3 at the prescribed
rate and in advance and the liability to pay tax
continues as loeng as the Certificate of
Registration is current but if it so happens that
in spite of the Certificate of Registration being
current, the vehicle had not actually been put
to tse for the whole of the period or a
continuous part thereof, not being less than
one calendar month, the person paying the tax
should apply to the prescribed authority and
obtain a refund of the tax for the appropriate
period after satisfying the authorities about the
truth and genuineness of his claim. Sections 3

and 4 are absolute in their terms and the
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liability to pay the tax in advance is not
dependent upon the vehicle being coverad by a
certificate of fitness or not. Even if the venhicle
was not in a roadworthy condition and could
not be put to use on the roads without the
necessary repairs being carried cut, the owner
or person having possession or coiitrol of a
vehicle is enjoined to pay the tax on the
vehicle and then seek a refund  Perhaps in
exceptional cases where the veiiicle has met
with a major accident or where it is in need of
such extensive repairs that it would be
impossible to put the vehicle to use or where
the Transpcrt Authorities themselves prohibit
the use c¢f the vehicle due to its defective
condition and cancel the certificate of fitness or
suspend it, the person concerned may
suirenaer the Certificate of Registration and
other documents like permit etc., and seek the
peirmission of the Transport Authorities to
weive the payment of tax on the ground that
no proof of non-user was necessary and as
such payment of tax on the one hand and an
automatic application for refund on the other
would be a needless ritualistic formality and if

the permission sought for is granted, he need
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not pay the tax. In all other cases the onlv
course left open is for the person concerned to
pay the tax in advance and thereafter appiy to
the authorities and obtain refund of tax after
proving that the vehicle was not fit for use on
the roads and has in fact not been made use
of. The principle underlying tire Taxation Act is
that every motor vehicle issued a Certificate of
Registration is to be deemed a potential user
of the roads all through the time the Certificate
of Registration is current and therefore liable
to pay tax (nder Section 3(1) read with
Section 4. If however, the vehicle had not
made use of ttie roads because it could not be
put ori the rcads due to repairs, even though
the Certificate of Registration was current, the
owner or person concerned has to seek for and
obtain refund of the tax paid in advance after
satisfying the authorities about the truth of his
claim. It is not for the Transport Authorities to
justify the demand for tax by proving that the
vehicle is in a fit condition and can be put to
use on the roads or that it had plied on the
roads without payment of tax. It would be
absolutely impossible for the State to keep

monitoring all the vehicles and prove that each
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and every registered vehicle is in a fit condition
and would be making use of the roads and is
therefore liable to pay the tax. For that
reason, the State has made the pavmient of tax
compulsory on every registered vehicle and
that too in advance and has at the same time
provided for the grant of refund of tax
whenever the person paying the tax has not
made use of the roads by plying the vehicle
and substantiatss his claim by pioper proof.
Any view to the contrary would defeat the
purpose and intent of the Taxation Act and
wouid also afford scope and opportunity for
some of the persons liable to pay the tax to ply
the vehicle unlawfully without payment of tax
and later on justify their non-payment by
setting up a piea that the vehicle was a repair
for a continuous period of over a month or the
whele of a quarter, half-year or year as they

chioose to claim.”

Further, in the context of Section 22 and Section
38 of MV Act, 1939 read with Section 3(1) of the Act,
it was held that the legal fiction created by Section 38

of the MV Act, 1939 is only for the purpose of Section



- 125 -

22 of that Act and cannot be extended to the taxation
Act. This is also clear from Explanation - 1 to Section
3(1) of the Act as it uses the words “for the purposes

of this Act”.

42. Secondly, Explanation-2 to Section 3(1)
states that irrespective of any order or direction
contained in any judgment or order of any court, tax
shall be levied as specified in Parts Al, A2, A4, A5,
A6, A7 ana A8, as the case may be, in respect of
motor venhicles registered outside Karnataka and
which are within the State for a period exceeding
thirty deys. When the judgment of this court in
Mahesh  Gandhi has categorically ruled that
registration of a vehicle coming from outside the
State, under Section 47 of MV Act, 1988, is a
condition precedent for the levy of tax under Section
3(1) of the Act, it means that for a period up to twelve

months there can be no levy of tax on such a vehicle
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under Section 3(1) of the Act read with Part-A or the
Schedule. By a mere non-obstante clause, the basis
of the judgment in Mahesh Gar:dhi cannct be
removed. It is reiterated that the non-obstante clause
is with regard to two aspects; oine, with regard to the
provision of MV Act, 1988 which would more
particularly, refer tc Section 47 of the Act and two,
with regard to the judgment of this court in Mahesh
Gandhi’s case. The State Legislature may have
contemplated that by such a legislative device i.e., by
insertion of a non-obstante clause in Explanation - 2 a
disconnect could be achieved between (i) registration
cf a vehicie coming from outside the State under
Section 47 of the MV Act, 1988 being the basis for
levy of tax under Section 3(1) of the Act and (ii) levy
of lifetime tax for a period when the vehicle remains
within the State exceeding thirty one days and upto

twelve months. As already noted, the same is
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impermissible in view of Article 246(3) of the

Constitution.

43. Thirdly, when Section 2(1) of the Act has
been interpreted in light of Section 47 ¢f MV Act, 1988
in Mahesh Gandhi’s case, hclding that iifetime tax
cannot be levied under Secticn 3(i) read with Part-A
of the schecduie for the period from thirty one days up
to twelve months in respect of a vehicle coming from
outside the State, which remains in the State of
Karnataka, by incertion of the Explanation-2 to
Section 3(1) of the Act, the power to tax cannot be
conferred as Explanation - 2 is contrary to Section 47
of MV Act, 1988. If Explanation - 2 has to be read as
part and parcel of Section 3(1) then necessarily it
must also be in consonance with Section 47 of MV Act,
1988. For this reason also, it is held that Explanation-
2 has not taken away the basis of judgment in Mahesh

Gandhi. Of course, we hasten to add that we are not
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referring to the form in which the amendment has
been made to Section 3(1) of the Act as we have
already deliberated on that aspect of the matter in the
earlier part of the judgment but cn a consideration of
the contents and substance of Explanation-2 in light of
Section 47 of MV Act, 1988. We therefore, hold that
any amendmeiit made tc Section 3(1) of the Act must
be in conscriance with the provisions of MV Act, 1988
or any other Central Act, having relevance having
regard to Article 246 of the Constitution. Hence, the
Explanaticn - 2 to Section 3(1) of the Act being

contrary Section 47 of the MV Act, 1988 is not valid.

44, In the circumstances, Explanation - 2 to
Section 3(1) of the Act, is struck down. It is further
held that the basis of the judgment in Mahesh Gandhi
not having been removed by Explanation-2, the same

is contrary to the dictum in that judgment and hence,
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ultra vires the judicial precedent laid down by this

court in Mahesh Gandhi.

45. However on an application of Secticn 47 of
MV Act, 1988 to a Motor Vehicle which is plying in the
State of Karnataka and whicti has been registered in
the state under the afcresaid Sacticn, tax under
Section 3(1) of the Act is leviable. Thus, a vehicle
which is registerea outside the state and re-registered
in tkis State under Section 47 of MV Act, 1988,
Section 3(1) woula appiy and lifetime tax is leviable
anc not otherwise. This is also because Section 3(1)
specifically includes Part-A of the schedule, which
would aiso include Part-A5 Group-B. Therefore, for
the period exceeding 31 days till 12 months, Section
3(1) does not apply. In the circumstances, we hold
Point No.2 in favour of the respondents and against

the State.
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46. In view of the above reasoning, we do not
find it necessary to go into the question of
reasonableness of the levy inasmuch as Section 3(1)
read with Explanation-2, which seeks to impose
lifetime tax on a vehicle which is registered outside
the State of Karnataka and piying within the State for
a period exceeding tnirty orie days and up to twelve
months, has been held illega! and ultra vires Section
47 of MV Act, 1988. Alsn, the aspect regarding
proportiocnaiity of the !evy and as to whether Section
3(1) read with Explanations has the four essential
components for a taxing provision as enunciated by
the Hen'ble Supreme Court in the case of Govinda
Saran Gatiga Saran vs. Commissioner of Sales
Tax and Others [1985 (supp) SCC 205], followed
in ~ Commissioner Central Excise and Customs
Kerala vs. Larsen & Toubro Ltd., [(2016) 1 SCC

170] would not call for our ruling. For the sake of
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reference, the four essential components of & taxing
provision according to the Hon’ble Supreme Court are the

following:-

"The components which enter into the
concept of a tax are: (1) the character of the
imposition known by its nature which prescribes
the taxable event actracting the ievy; (2) a clear
indication of the persori on whorn the levy is
imposed and who is obliged to pay the tax; (3) the
rate at which the tax is imposed; (4) the measure
or value to wnich the rate will be applied for
computing tre tax iiability. Any uncertainty or
vagueness in the leaisiative scheme defining any of
these comporierits of the levy will be fatal to its

validity.”
47. For the aforesaid reasons the issue of refund with
regard to tax collected for the period exceeding 31 days up to

twelve months would also not arise. There is no other

contention raised.

48. In view of our answers to the points raised herein,
we confirm the judgment of the learned single Judge and these

appeals are liable to be dismissed.
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49. Summary of conclusions:

(a) It is held that registration of motor
vehicle under Section 39 or Sectiori 47 or the
MV Act, 1988, as the case rnay be, is sine qua
non for levy of tax uader Sectionn 3(i) of the
Act. This is because, Explanation - 1 r/w the
note appended to Section 3(1) categorically
refers to a vehicle possessing a certificate of
registration, which is current. for the purpose
of levy or tax under Section 3(1) of the Act by

a deeming provision c¢r a fictior.

(b) in view of the aforesaid conclusion,
it is heid tnat for tihe period from 31 days up to
12 months, as registration of a vehicle coming
from outside Karnataka is not required under
section 47 of the MV Act, there can be no levy
of lifetime tax for the aforesaid period under
Sectiori 3(1) of the Act.

(c) Since the aforesaid conclusions are
In consonance with the dictum of this court in
case of Mahesh C. Gandhi vs. D.C. for
Transport, Belgaum [2005 (5) KLJ 362], it is
held that the said dictum as well as the
judgment of the learned single Judge would

not call for any interference in these appeals.
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(d) It is held that Explanation - 2 to
Section 3(1) of the Act is not per se illegal
merely because of its form. It is held that &
provision in an enactment can be clarified by

means of an explanation.

(e) However, Explanation - 2 to
Section 3(1) of the Act is uitra vires Section 47
of MV Act, 1988 wtiich ic a Central enactment
made uncer Entiy 35 of List - IIT {Concurrent
List), in view of Clause 3 of Article 246 of the

Constitution.

(f) It is further held that Explanation -
2 to Secticn 3(1) of the Act has not taken
away the basis of the judgment of this court in
Mahesh Gandhi and therefore, a vehicle which
Is registered outside the State of Karnataka
and niying on the State roads for a period from
31 gays up to 12 months cannot be subjected
to tax under the Act. This is because the
insertion of a non-obstante clause contained in
the said Explanation - 2 cannot achieve an
object contrary to the dictum of this court in
Mahesh Gandhi, which is in consonance with
Section 47 of the MV Act, 1988, which is a

Central enactment.
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(g) Hence, Explanation - 2 to Section
3(1) of the Act is held to be ultra vires Article
246 (3) of the Constitution and also Section 47
of MV Act, 1988 and hence, it is struck down.
Therefore, any vehicle coming from outside
Karnataka, which is registered in the State of
Karnataka as per Section 47 of MV Act, 1988 is
liable to pay tax under Section 3(1) of the Act
r/w Schedule A5 Group-B.

50. In the result, the writ appeals are

dismisseaq.

51. Parties to bear their respective costs.

Sd/-
JUDGE

Sd/-
JUDGE

sk/s/*mvs
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